
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F307640

VICKI ROBERTS, EMPLOYEE CLAIMANT

ST. VINCENT HEALTH SERVICE, INC., 

EMPLOYER RESPONDENT NO. 1

PREFERRED PROFESSIONAL INS. CO.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 21, 2008

Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Terence C. Jensen, Attorney at Law, Benton,

Arkansas.

Respondents No. 1 were represented by Mr. Walter A. Murray, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. David Pake, Attorney at Law, Little Rock,

Arkansas.  Respondent No. 2 was dismissed from the claim and Mr. Pake did not

appear.

STATEMENT OF THE CASE

On July 24, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on April 16, 2008,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.
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At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 24, 2003.

3) The claimant suffered a compensable cervical injury on June 24,

2003, for which some benefits were paid.  

4) The parties agreed that the Second Injury Fund shall be dismissed

from this action.

5) The claimant’s average weekly wage is $607.00 per week.

6) The parties agree that all issues not addressed herein are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Additional medical benefits.

2) Temporary total disability benefits from August 5, 2003, through

July 7, 2004.

3) Claimant’s entitlement to permanent partial disability benefits in

the form of an impairment rating.

4) Whether claimant is entitled to wage loss disability benefits in

excess of her permanent partial anatomical impairment.

5) Respondents’ entitlement to a statutory lien on settlement

proceeds from a third party claim and the applicability of the

made whole doctrine.

6) Attorney’s fees.

The claimant contended, in summary, the following at the full hearing:
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1) She sustained a compensable cervical injury on June 24, 2003,

and as a result has undergone cervical fusion.  

2) She is entitled to temporary total disability benefits from

August 5, 2003, through July 7, 2004.  

3) She is entitled to payment of past and current medical expenses,

and additional medical treatment.  

4) She is entitled to permanent partial disability benefits based upon

her anatomical impairment resulting from her cervical fusion.  

5) She is entitled to wage loss disability benefits in the amount of

80% to the body as a whole.  

6) She is entitled to a controverted attorney’s fee on all additional

benefits that have been controverted and is due and owing.  

7) Respondents have no entitlement to credit or subrogation interest

and proceeds from the third-party case and the Commission

should enter an order releasing the proceeds therefrom to the

claimant based upon the made whole doctrine.  

8) The claimant reserves all issues not addressed herein.

Respondents No. 1 contended, in summary, the following at the full hearing:

1) That they have provided the claimant with all reasonable and

necessary medical and indemnity benefits to which she is entitled. 

2) They do have a subrogation interest in the proceeds from the

third-party settlement stemming from the June 24, 2003,

compensable injury.  

3) The claimant is not entitled to any permanent partial disability

benefits.  Respondents No. 1 contend that the claimant went to

Dr. Mason on her own and that such treatment from Dr. Mason

and her following physicians was unauthorized and therefore not
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the respondents’ responsibility.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) Based on the parties’ stipulation that the claimant’s average

weekly wage was $607.00 per week, I find that the claimant’s

temporary total disability rate is $404.00 per week and her

permanent partial disability rate is $303.00 per week.

4) I find that all medical treatment contained in the record herein for

the claimant’s cervical spine was reasonable, necessary, and

related to the claimant’s compensable neck injury and therefore

respondents’ responsibility.  Further, claimant has proven by a

preponderance of the evidence that she is entitled to the

additional medical treatment in the form of pain management for

her cervical problems from Dr. Garlapati as recommended by Dr.

Garlapati.  Such additional pain management is reasonable,

necessary, and related to the claimant’s compensable injury and

therefore the respondents’ responsibility.

5) The claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from
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August 15, 2003, through June 7, 2004, plus maximum statutory

attorney’s fees.

6) The claimant has proven by a preponderance of the evidence that

she is entitled to permanent partial disability benefits in the form

of a whole body anatomical impairment rating in the amount of

11%, plus maximum statutory attorney’s fees.

7) The claimant has proven by a preponderance of the evidence that

she is entitled to wage loss disability benefits in excess of her

11% whole body anatomical impairment in the amount of 10%

for a total permanent partial disability of 21%, plus maximum

statutory attorney’s fees.

8) The claimant has not been “made whole” by the proceeds of a

third-party settlement; therefore, respondents are not entitled to a

statutory lien on settlement proceeds from the third-party claim.

Therefore, the third-party settlement proceeds shall be released to

the claimant. In addition, respondents by making a claim on the

proceeds of the third-party settlement have in essence

controverted $12,500.00 in benefits to the claimant which the

claimant is entitled to a full statutory attorney’s fee on the

$12,500.00.

DISCUSSION

The claimant, age 53 years, graduated the twelfth grade from Brinkley High

School in 1972 and then graduated LPN nursing school in 1993.  The claimant

testified that between the years 1972 and 1992 she was a housewife.  The claimant

testified her first job was in 1993 with a home health agency where she would go into

the homes and take care of patients.  The claimant testified that her job as a nurse

would require her to lift patients in and out of beds.  The claimant testified that in
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1995 she moved to northwest Arkansas and began working for Johnson County

Hospital.  The claimant testified that her duties still included going to patients’ houses

and required considerable lifting of those patients.  

The claimant testified that in March of 1997 she went to work for a nursing

home in Ozark, Arkansas, and was a staff nurse.  The claimant testified that her job at

the Ozark Nursing Home still required her to do lifting of patients.  The claimant’s

next employment was with the Ozark Area Agency on Aging and did home health

work as well.  Thereafter the claimant moved to Benton, Arkansas, and went to work

for Benton Service Center which was a nursing home which still required her to do

heavy lifting of patients.  The claimant testified that she began working for the

respondent-employer in December of 2000.  The claimant testified as follows

regarding her duties with the respondent-employer:

A I would go out to the patient’s home to administer IV’s,

medications, or do wound care, or injections, teaching.

Q Okay.   Did you still do heavy lifting?

A At times.

(T. pg. 33, lines 21-24).

The claimant testified that prior to June 24, 2003, she had never had any problems

with neck pain, shoulder pain, or arm pain.  The claimant testified as follows

regarding her stipulated compensable event on June 24, 2003:



VICKI ROBERTS - F307640

-7-

A I had another nurse with me that I was training.  And we had

been out to see a patient, and we were coming back up University

Avenue to go see another patient.  And we had stopped at the red light at

University and Asher, and I got hit from behind – 

Q Okay.

A – really hard.

Q Was it a – tell me about the – was it a violent wreck, a violent

hit?

A Yes.

(T. pp. 34-35, lines 23-25 & 1-7).

The claimant testified that after the incident she went to the emergency room as

instructed by her employer.  The claimant testified that the emergency room released

her and told her that if she wasn’t better by the next morning to see her family

physician.   The claimant testified that she was still having problems with her neck

and shoulders and was sent by her employer to Concentra to see a Dr. Carle.  The

claimant testified that Dr. Carle requested an MRI of her cervical spine and then

referred her to a Dr. Cathey.  The claimant testified that Dr. Cathey advised her that

there was nothing on the MRI.  (T. pg. 39, lines 21-22).  The claimant then testified

that she was returned to Dr. Carle but was never given a return appointment by anyone

at Concentra.  The claimant testified that she then contacted her employer, St.

Vincent’s, requesting to change doctors.  The claimant testified that her employer told
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her that “they were through with my treatment.”

The claimant testified that upon being advised by her employer that she was not

going to receive any more treatment she went to her family doctor who referred her to

Dr. Zachary Mason.  The medical records indicate that upon examination by Dr.

Mason and a review of the MRI, Dr. Mason scheduled fusion surgery for the

claimant’s cervical spine at levels C5-6 and C6-7 on August 15, 2003.  (Cl. Ex. 4, pp.

74-75).

The claimant testified that following her surgery she remained in her healing

period until she was released by Dr. Mason on July 7, 2004.  However, my review of

Dr. Mason’s release found at Claimant’s Exhibit 4, page 50, shows the claimant was

released by Dr. Mason to regular duty on June 7, 2004.  The claimant testified that she

then returned to work for St. Vincent’s in a different capacity.  The claimant worked

for St. Vincent’s through March of 2005 when she quit and went to work for Hospice

Home Care.  The claimant testified that she quit because she would have a desk job

and better pay.  The claimant testified that after being released by Dr. Mason in 2004,

she continued to have problems but she testified that she was unable to return for

treatment to Dr. Mason because she still owed on her bill.

Upon not being able to return to Dr. Mason due to unpaid bills, the claimant

testified that she went to a Dr. McGowan who referred her to Dr. Shultz.  The
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claimant testified that Dr. McGowan gave her muscle relaxers and that Dr. Shultz

conducted a nerve conduction test and prescribed her pain medicine.  The claimant

testified Dr. Shultz gave her duragesic patches and morphine but was not getting any

significant relief.  The claimant testified the pain medication interfered with her ability

to drive which was part of her employment.  

The claimant testified that she then went to work at Hospice again until

February of 2006, but in February of 2006, Beth Corley with the Arkansas Department

of Health offered her a job in Lonoke.  The claimant testified it was a desk job as a

community-based case manager that did not require as much driving.  At that point,

the claimant testified that she went to see Dr. Turbeville, an orthopedic surgeon.  The

claimant testified that Dr. Turbeville referred the claimant to Dr. Butch Garlapati for

pain management.  The claimant testified that she started seeing Dr. Garlapati around

June of 2007 and continues to see Dr. Garlapati through the present.  The claimant

testified that Dr. Garlapati has tried her on physical therapy, TENS unit, pain

medication and muscle relaxers.  The claimant testified that Dr. Garlapati has also

given her epidural injections.  

The claimant also testified that Dr. Turbeville restricted her from using a PDA

with her left hand which weighs approximately one to two pounds.  The claimant

testified that she also went to see a Dr. Kirk who restricted her lifting anything greater
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than one pound with her left hand.  The claimant testified that if she lifts anything

greater than one pound with her left arm she has significant problems.  The claimant

testified that she continues to have neck, shoulder, and arm pain and never has her

pain level go below a six or seven.

The claimant retained the law firm of Walker and Hickey to go after the third-

party tortfeasor who was driving the automobile which struck the claimant and caused

her stipulated compensable cervical injury.  Claimant’s Exhibit 2, page 1, shows that

the total gross settlement from the third-party tortfeasor was $25,000.00.  The Walker

& Hickey Law Firm kept a 25% attorney’s fees of $6,250.00 which left a balance to

be held in client trust for subrogation purposes in the amount of $18,750.00.  The

claimant contends that she has not been “made whole” due to her June 24, 2003,

injury and contends the respondents are not entitled to any of the third-party proceeds. 

The claimant also contends that she continues to have significant pain

associated with her stipulated compensable injury and is entitled to continued future

pain management from Dr. Garlapati.  The claimant contends she is entitled to all

medical treatment contained in the record as such treatment was controverted,

reasonable, necessary, and related to her compensable injury.  The claimant asks for

temporary total disability benefits from August 5, 2003, through July 7, 2004,

permanent partial disability benefits in the form of an anatomical whole body
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impairment rating and wage loss disability benefits, plus attorney’s fees.  Respondents

have controverted the benefits for which the claimant now contends entitlement.  

ADJUDICATION

The claimant seeks entitlement to all medical benefits contained in the record

herein, including but not limited to, that medical contained in Claimant’s Exhibits 2-4,

and seeks entitlement to the additional pain management from Dr. Garlapati.  An

employer shall promptly provide for an injured employee such medical treatment as

may be reasonably necessary in connection with the injury received by the employee. 

A.C.A. § 11-9-508(a).  The employee has the burden of proving by a preponderance

of the evidence that the medical treatment is reasonable and necessary.

Respondents primarily argue that the medical treatment in which the claimant

now seeks is not their responsibility because it was “unauthorized.”  I do not agree

with the respondents’ position, and find that all medical treatment contained in the

record herein was reasonable, necessary, and related to the claimant’s stipulated

compensable cervical injury and therefore respondents’ responsibility.  Further, I find

that the claimant has proven by a preponderance of the evidence that the additional

medical treatment for claimant’s cervical spine now recommended by Dr. Garlapati in

the form of pain management is also reasonable, necessary, and related to the

claimant’s compensable injury and therefore the respondents’ responsibility.  In
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making this finding, it must be noted that the respondents did not introduce a “Form

N” evidencing that the claimant was made aware of the change of physician rules. 

Further, the claimant credibly testified that prior to going to see Dr. Mason, she was

told by the respondent-employer that they would not be paying for any more of her

medical expenses.  Further, respondents put on no evidence to dispute the claimant’s

credible testimony that respondents denied her additional treatment.  

The claimant has shown that the respondents controverted her continued

medical treatment and therefore the change of physician rules do not apply once

benefits are controverted.  The respondents are hereby ordered and directed to pay all

medical treatment contained in the record herein pursuant to Rule 30, as well as the

future medical treatment in the form of pain management from Dr. Garlapati.  Of

course, all medical treatment awarded herein is only for the claimant’s cervical

treatment.  There are medical records contained herein for laryngitis and other

problems not associated with the claimant’s compensable injury.  Therefore, to clarify,

respondents are responsible for all medical treatment contained in the record herein

related to the claimant’s cervical treatments as such treatment was reasonable,

necessary, and related to the claimant’s compensable injury.  As such, respondents are

also responsible for the future pain management for the claimant’s neck problems as

now recommended by Dr. Garlapati pursuant to Rule 30.
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The claimant has requested temporary total disability benefits from August 5,

2003, through July 7, 2004.  In order to be entitled to temporary total disability

benefits the claimant has the burden of proving by a preponderance of the evidence

that she remains within her healing period and that she suffers a total incapacity to

earn wages.  Ark. State. Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).

I find after reviewing the evidence in this case that the claimant has met her

burden of proof regarding her request for temporary total disability benefits for the

period of August 15, 2003, through June 7, 2004.  My review of the medical records

support a finding that the claimant remained within her healing period from

August 15, 2003, through June 7, 2004.  The medical reports clearly show that the

claimant underwent a two-level cervical fusion on August 15, 2003, and was not

released from her treating physician, Dr. Mason, until June 7, 2004.  (See Cl. Ex. 4,

pp. 50, 74-75).  I further find that the medical evidence shows that the claimant was

unable to earn wages during the period of August 15, 2003, through June 7, 2004. 

The claimant did not work for any employer between those dates and was not released

to return to work by Dr. Mason until June 7, 2004.  I find that based upon the

claimant’s testimony as well as the medical records that the claimant suffered a total

incapacity to earn wages and was still within her healing period between August 15,
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2003, through June 7, 2004, therefore the respondents are responsible for temporary

total disability during that period plus a full statutory attorney’s fees.

The claimant has contended entitlement to permanent partial disability benefits

in the form of an anatomical rating of 10% to the body as a whole.  Permanent

benefits may be awarded only if the compensable injury was the major cause of the

disability or impairment.  It has previously been stipulated that the claimant sustained

a compensable cervical injury on June 24, 2003.  It is also undisputed that the claimant

received a two-level cervical fusion by Dr. Mason on August 15, 2003.  Even the

respondents’ own attorney admitted at the full hearing that the claimant’s cervical

fusion surgery of August 15, 2003, was related to the claimant’s compensable injury. 

(T. pg. 23, lines 17-18).  I find that the claimant has proven by a preponderance of the

evidence that she sustained permanent partial disability in the amount of 11% to the

body as a whole as a result of her stipulated compensable event.  The only doctor to

rate the claimant after the surgery was Dr. Marvin Kirk whose deposition is contained

at Claimant’s Exhibit 1.  Dr. Kirk opined the claimant would be entitled to possibly

two different ratings according to the AMA Guides to the Evaluation of Permanent

Impairment, 4th Edition.  Dr. Kirk stated that under Table 75, Section II, that claimant

would be entitled to a 10% whole body anatomical impairment; however, Dr. Kirk

opined that under Section IV the claimant would be entitled to an 11% whole body
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anatomical impairment.  (Cl. Ex. 1, pg. 28, lines 10-12).  The Commission can assign

its own rating should the circumstances permit.  My analysis of all the records and

reports contained herein along with Dr. Kirk’s deposition testimony lead this examiner

to find that the claimant has proven by a preponderance of the evidence that she is

entitled to an 11% whole body anatomical impairment based on the AMA Guides to

the Evaluation of Permanent Impairment, 4th Edition, Table 75, Section IV(D).  When

adding an additional 1% for the additional level of surgery to Table 75, Section IV(D),

I find that the claimant is entitled to a permanent partial disability anatomical

impairment rating of 11% to the body as a whole.  I find that the claimant has proven

by a preponderance of the evidence that her stipulated compensable injury was the

major cause of her impairment.  Additionally, I have found that the claimant’s neck

surgery was reasonable and necessary and related to the claimant’s compensable

injury and pursuant to the AMA Guides to the Evaluation of Permanent Impairment,

4th Edition, the claimant is entitled to an 11% whole body anatomical impairment

rating.  Said 11% whole body anatomical impairment has been controverted and

therefore a full statutory attorney’s fee attaches.

The claimant contends that she is entitled to additional permanent partial

disability benefits for a loss in wage earning capacity as a result of her compensable

injuries.  In considering claims for permanent partial disability benefits in excess of
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the impairment rating, the Commission may take into account various factors.  These

factors include the percentage of the physical impairment as well as the claimant’s

age, education, work experience, and all other matters reasonably expected to affect

the employee’s future earning capacity. A.C.A. § 11-9-522(b)(1).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either

party, I find that claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to additional permanent partial disability benefits in the

amount equal to 10% to the body as a whole.  As previously noted, the claimant was

53 years old at the time of the hearing and graduated the twelfth grade.  Claimant also

was a certified LPN and had numerous jobs after she was released by Dr. Mason on

June 7, 2004.  In making my determination it must be noted that the claimant actually

went to work after being released to full duty by Dr. Mason and was earning more in

some of those jobs than she was earning at the time of her injury.  However, when

taking into account all the evidence it must be noted that the claimant’s condition

continued to deteriorate due to her compensable injury and ultimately Dr. Turbeville

and Dr. Kirk restricted the claimant to lifting no more than one pound with her left

arm.  (T. pg. 66, lines 5-9).

Clearly, arguments can be made on both sides regarding the claimant’s wage

loss.  On one hand, the claimant has now been restricted to lifting no more than one
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pound with her left hand and on the other side the claimant worked for nearly three

years in multiple jobs earning more money than she was making, at times, than at the

time of the incident.  The claimant is 53 years old and it is clear that the bulk of her

work experience as an LPN required her to lift patients in and out of the bed which

she can no longer do.  After consideration of the relevant wage loss factors, I find that

claimant has met her burden of proving by a preponderance of the evidence that she

has suffered a loss in wage earning capacity in the amount of 10% to the body as a

whole.  Respondents have controverted claimant’s entitlement to the wage loss

disability benefits awarded herein and therefore a full statutory attorney’s fee attaches.

Respondents have requested a statutory lien on the settlement proceeds from

the third-party claim that resulted due to the claimant’s compensable event.  It is

uncontroverted that the claimant received $25,000.00 in settlement from the third-

party who was driving the vehicle which struck her on June 24, 2003.  As previously

stated, claimant’s law firm that handled the third-party claim kept $6,250.00 as

attorney’s fees for their settlement efforts, thereby leaving $18,750.00 in trust until a

determination could be made as to respondents’ request for subrogation. A.C.A. § 11-

9-410(a)(2)(B) states that, “In every case, one-third of the remainder shall belong to

the injured employee or his or her dependents, as the case may be.”  Therefore, no

matter what, the claimant is entitled to $6,250.00 of the proceeds.  Therefore, that
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leaves $12,500.00 in controversy.  

The claimant has contended that respondents are not entitled to any of the third-

party proceeds because she has not been “made whole.”  Under the provisions of

A.C.A. § 11-9-410, respondent is only entitled to a statutory lien if it is determined

that the claimant has been “made whole” by the third-party action.  General Accident

Ins. v. Jaynes, 343 Ark. 143, 33 S.W.3d 161 (2000).  A respondent can receive

reimbursement only for the amount of which the sum received in the third-party action

exceeds the total amount of damages incurred.  In this particular case, after taking in

all facts outlined in McDonald v. Logan Co., Full Commission Opinion filed June 17,

2004 (F103875) and Gerald James v. Phillip Morris, Full Commission Opinion filed

October 24, 2001 (E713687), I find that the sums received by the claimant in the third-

party action do not exceed the total amount of damage incurred by the claimant and

therefore respondents are not entitled to any of the proceeds of the third-party

settlement.

I further find that the respondents controverted $12,500.00 of the third-party

settlement proceeds which I have now determined they are not entitled to; therefore,

the claimant is entitled to a full statutory attorney’s fee on the $12,500.00.

AWARD

Respondents No. 1 are directed and ordered to pay all benefits in accordance
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with the findings of fact and conclusions of law set forth herein.  

All sums herein awarded are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


