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Claimant represented by Mr. M. Keith Wren, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1, Hays Food Town, Inc. and Benchmark Insurance Company,
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Respondents No. 2, Second Injury Fund, represented by Mr. David L. Pake,
Attorney at Law, Little Rock, Arkansas.  The Second Injury Fund waived its
appearance at this hearing in light of the issues to be litigated.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled case on March 6, 2008.  A pre-

hearing conference was held and a Pre-hearing Order filed on December 12, 2007.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at the hearing.  A copy of the Pre-hearing

Order was introduced as Commission’s Exhibit 1.

The following stipulations were submitted by the parties in the Pre-hearing

Order and is hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times, including December 28, 2006.

3. The claimant was earning an average weekly wage of $270.00,

resulting in an applicable temporary total disability compensation rate

of $180.00. 

The issues to be litigated as set forth are as follows:

1. Compensability of claimant’s alleged December 28, 2006, low back

injury.

2. Claimant’s entitlement to medical benefits.

3. Claimant’s entitlement to temporary total disability benefits to a date

yet to be determined.

4. Controversion and attorney’s fees.

The record consists of a transcript of the March 6, 2008 hearing.  The record

contains the testimony of Jean Ginn, Lawanda Roberts, and all documentary

evidence, including Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical Records with Index); Respondents No. 1 Exhibit No. 1

(Deposition of Doctor Patrick Bell); and Respondents No. 1 Exhibit No. 2 (Report

of Doctor Lipke).  

At the hearing, the claimant objected to the introduction of Respondents No.

1 Exhibit No. 2 (the Report of Doctor Lipke) into evidence on the procedural basis
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that the report was not timely filed and on the substantive basis that the doctor

rendered an opinion based on speculation.  The report in issue is dated March 3,

2008, and was made available to the parties on March 5, 2008, the day before the

hearing.  The Pre-hearing Order in this case provides, in pertinent part:

All discovery, including depositions, must be completed at least thirty
(30) days prior to the scheduled hearing so as to avoid further delays
in the adjudication process. . . .No documents, including medical
reports, will be allowed into evidence unless exchanged by the parties
at least seven (7) days prior to the scheduled hearing.  Any evidence,
whether documentary or testimonial, that is not disclosed or
exchanged in compliance with this Order and applicable law shall not
be considered at the hearing except with prior leave of the
Commission and upon a showing of good cause. . . . Failure to
comply with these directives may result in sanctions, including the
exclusion of exhibits, medical or otherwise, from  evidence.  Evidence
not disclosed through the prehearing questionnaire or as set forth
within the terms of this Order shall not be considered as evidence
except with prior leave of the Commission and upon a showing of
good cause.

Respondents No. 1 (“Hays Food Town”) argues that the medical record

should be admitted on the basis of good cause, i.e. that the record was not

previously available and is relevant on the issue of when the claimant’s healing

period ended.  The claimant argues that the report is untimely and based on an

arbitrary medical opinion not within a reasonable degree of medical certainty.

Based on the untimeliness of the evidence, I must find that the record must be

excluded from evidence at this time.  The claimant has had no opportunity to

conduct discovery or bring other reports or witnesses to challenge the report.  Due

to the untimeliness and the resulting prejudice, I find that Respondents No. 1,

Exhibit No. 2 is hereby excluded from evidence for purposes of this hearing.
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CONTENTIONS

The claimant contends that she sustained a compensable injury to her low

back on December 28, 2006, specifically an HNP at L5-S1 on December 28, 2006.

The claimant contends she is entitled to medical benefits, temporary total disability

benefits from the date of injury to a date yet to be determined and attorney’s fees.

Respondents No. 1 contend that the claimant did not sustain a compensable

injury arising out of or in the course of her employment with respondent employer.

FACTUAL SUMMARY

Nevada Jean Ginn testified for the claimant.  She is currently employed by

Helena National Bank.  On December 28, 2006, she was an office clerk for Hays

Food Town.  At that time she had worked with Roberts approximately six months

and had never known her to complain of back pain, have difficulty walking, or to

miss work due to back pain.  She described the accident on December 28, 2006,

as follows:  

I was in the office.  There’s the office part and then a hallway where
the AP&L computers are.  She was bending down to get a pan or put
a pan in –under the counter.  When she bent down she, “Oh!” And I
was, of course eight, seven, six months pregnant, and you know, so
I went and grabbed the pan from her. I couldn’t exactly pick her up or
anything.

She testified that the pan was actually a cash drawer that was used to receive

payments.  She stated that Roberts said “My back, my back” and had to pull herself

up on the counter.  She explained that either she or Kathy, the night manager, got

Roberts a chair and she sat in the chair.  She explained that Kathy came in the

office and helped Roberts finish the night.  She was not aware that Roberts ever
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returned to work.  She testified that she has had contact with Roberts since the

accident and Roberts continues to have difficulty walking or using stairs.  

On cross-examination, she testified that she had spoken with the claimant

on several occasions and was aware that she continued to complain of back pain.

She was not aware of any other accidents.  She agreed that her knowledge was

based on what Roberts had told her.  

Lawanda Roberts testified that she is 49.  On December 28, 2006, she

testified that she worked as an office clerk at Hays Food Town.   She had worked

there a little over a year.  She had prior back trouble when she pulled a muscle in

her back while working at Wade’s Grocery approximately fifteen years ago.  At that

time, she was off work for a few months.  She explained that the problem resolved

without the need for surgery.  After recovery, the prior injury did not preclude her

from doing anything at work or otherwise.  

On December 28, 2006, she described the accident, as follows:

I was standing at the counter, one of the cashiers brought me their
pan, slid it across the counter.  When I took the pan from the counter
I turned, and as I was turning, one of the receipts fell off the pan. I
squatted down to pick it up and just turned slightly, you know, to the
left and bent over, and all of a sudden just something pulled and it
popped and I couldn’t move, and that’s when Jean come over and
asked me what I done, and I said, “I don’t know.”  And she took the
pan from me, and it took me a few minutes, but I got a hold of the
counter and pulled myself up and then sat in a chair until I was able
to go and tell, you know, the manager, manager of the store that I hurt
my back.

She testified that Kathy Russell, the night manager, walked in the office right after

the incident and told her that she needed to report her injury to Mr. Moise, the
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manager on duty.  She testified that she reported the incident to him.  She sought

medical treatment at the emergency room the next morning.  She testified that she

had difficulty getting out of bed the next morning and she called in to work to the

manager to tell him that she could not work.  He told her to come and get a card to

take to the emergency room.  She did as instructed and the company paid her initial

medical bills and she received a check for $360.00 every other week.  She turned

in work slips from the doctor to Moise and the office manager.  She was eventually

treated by Dr. Lipke.  He recommended a series of epidural steroid injections.  She

testified that the workers’ compensation insurance denied payment of further

treatment and that she could only afford two of the injections.  She did not receive

the third injection because she was terminated and no longer had insurance.  She

received a letter stating that the workers’ compensation carrier would no longer pay

her medical bills while she was still under the doctor’s care. She remains under the

doctor’s care and has not been able to return to work.  She explained that she

cannot stand for long periods of time.  If she runs errands, she has to take

Hydrocodone and Flexeril.  She testified that she takes pain pills every  day and that

she continues to have severe pain in her back, hip, and down her right leg.  She

cannot climb stairs.  She has difficulty sleeping at night due to the pain. She sleeps

approximately two hours at one time and wakes up exhausted.  Prior to the injury,

she did her own yard work.  She can no longer do yard work. She cannot drive or

work around any type of machinery or equipment because the pain medication

makes her groggy and nauseous. She cannot bend or squat without severe pain.
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She receives assistance from TEA for her dependent child and food stamps.  Since

the incident, her family and friends loan her money to help her bills.  She would go

back to work if she was able to work.

On cross-examination, she testified that she had reached for a door and had

fallen in December of 2007.  She also had a fall in her daughter’s kitchen a few

weeks prior to the hearing.  She also had a fall in her bathtub that required medical

treatment.  She testified that she had worked previously at two casinos.  She

worked as a food server in the buffet and as a hostess cashier.  She had a few falls

at the casinos and hurt her knee, ankle, and shoulder.   In 2002, she hurt her knee

and ankle, received medical treatment, missed work, and received workers’

compensation while working at the Isle of Capri. She worked at the Horseshoe

Casino in 1999 and lived with her parents until her daughter was fifteen. She agreed

that she had not worked for the biggest part of her adult life.  In 2001 or 2002, she

hurt her shoulder when she was lifting a vat of ice to serve drinks and collected

workers’ compensation for her missed work and medical treatment.  She testified

that she still has problems with her shoulder.  She has applied for social security

disability listing migraines, high blood pressure, diabetes, and degenerative disk

disease.   She has filed for unemployment after she hurt herself at Hays.  She

admitted she had been dancing and drinking at a nightclub known as the Queen of

Clubs at least three times since the incident, but could not recall whether she had

taken pain medication at those times.  She testified that she had attended the Hays

Banquet in May of 2007, which involved sitting for a couple of hours and music.



- 8 -Roberts – F700500

She testified that she was terminated when she did not provide an off-work

slip to Hays, but that she had never received one from the doctor.  She testified that

her work at Hayes was not strenuous and did not require physical exertion or

manual labor.  

She testified that her normal day consisted of getting dressed and watching

TV.  She does go grocery shopping if she feels like getting out.  She explained that

the epidural shots reduced her pain initially but the pain eventually returned after a

few weeks. 

Medical records reflect that she was treated at Helena Regional Medical

Center on December 29, 2006, with complaints of lower back pain caused when she

was bending over with a heavy object.  She underwent x-rays and was diagnosed

with muscle strain and released for follow-up treatment with her family doctor.  On

January 2, 2007, she was seen by Dr. Bell.  She reported that she felt pain in her

left down back when she squatted down with a tray of money at work.  She was

prescribed pain medication and muscle relaxers and physical therapy.  On January

5 2007, she returned to Dr. Bell for follow-up.  She reported that she was “some

better”.  On January 15, 2007, she underwent a CT scan of her lumbar spine.  She

was seen by Dr. Bell on January 23, 2007.  At that time she reported that she quit

taking some of her medications and that she had pain going down into her legs. She

was referred to Dr. Wilson.  On January 25, she underwent an evaluation by Dr.

Wilson.  He noted that there was clinical and physical evidence of HNP at L5-S1 on
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the right and recommended an MRI.  On February 14, 2007, she underwent an MRI

of her lumbar spine.  The MRI revealed:

(1) Stable multilevel spondyloarthropathic changes involving primarily
the lower lumbar disc levels, similar to previous description from the
CT of 1/15/07. (2) Shallow right foraminal L3-4 disc displacement is
accompanied by moderate symmetric biforaminal stenosis at L4-5
and L5-S1.  Supplemental discussion of retrospinal soft tissue edema.
Underlying risk factor is obesity.

On February 15, 2007, Dr. Wilson noted that the MRI showed that the

claimant has degenerative disc disease with a tiny bulge at L5-S1.  He scheduled

her for lumbar epidural injections.  He noted “I would anticipate within a week of her

lumbar epidural she can return to normal activities at work.”  On March 19, 2007,

Roberts was seen by Dr. Lipke.  She reported that she was still having significant

back and bilateral lower extremity pain, with the right greater than left.  He observed

that due to the continuing problems, he felt that she would benefit from a series of

lumbar epidural steroid injections.  His clinic notes reflect

As she was having no problems before her work-related injury and
she is having continued problems, I am at a loss to explain her
Workman’s Comp Carrier to deny coverage for the previously
prescribed lumbar epidural steroid injections.

An Addendum to his March 19, 2007 clinic notes reflect that the MRI revealed

evidence of moderate central encroachment with bilateral foraminal narrowing,

greater on the right, with similar findings at L5-S1.  He notes “I feel she has

degenerative disc disease with secondary spinal stenosis aggravated by her recent

work-related injury, and would definitely benefit from a series of lumbar epidural

steroid injections.” 
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Dr. Patrick Bell testified by way of deposition.  He explained that he had been

the claimant’s treating physician since 1998.  Her first back related complaints was

on November 26, 2002, for a pulled muscle on the right side in her low back.  He did

not see her for any follow-up.  On June 9, 2003, she was treated for a twisted right

ankle and knee.  She was referred to an orthopedic surgeon and placed on light

duty at work until June 16, 2003.  On July 30, 2004, she was treated for a syncopal

episode in which she blacked out. She was hospitalized and diagnosed as

hypotensive and treated for a decreased heart rate.  On September 21, 2004, she

remained on medical leave from her job at the Isle of Capri casino.  On November

9, 2004, she was seen by Dr. Bell and diagnosed as hypertensive.  On March 24,

2005, he treated her for a fall at work.  She was released to return to work on March

29, 2005.  On May 5, 2005, she complained of joint pain.  She was diagnosed with

degenerative joint disease and degenerative disc disease.  He treated her on

January 2, 2007, for back pain.  He diagnosed her with a lumbar muscle strain with

a sciatica.  He prescribed Flexeria, Darvocet, and a cortisone pack, Losterapred,

and a shot of Decadron.  When she returned on January 5, 2007, her pain was not

as severe and she was referred for physical therapy and a CAT scan was

performed on January 15, 2007.  He opined that degenerative disc disease could

appear as a result of trauma or through years of degeneration.  He testified, as

follows:

Q.  Do you have an opinion as to whether or not the degenerative disc
disease that’s revealed in that record for Ms. Roberts was the result
of trauma or wear and tear or something else?
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A.   It may have been the straw that broke the camel’s back through
the years of just wear and tear.  

He testified that he could not render an opinion within a reasonable degree

of medical certainty.  His January 23, 2007 notes reflect that she quit taking her

Flexeril and Darvocet.  His notes reflect that she returned on September 25, 2007,

with complaints of headaches and arthritis pain.  On November 9, 2007, she was

seen by the nurse practitioner when she reported falling in the bath tub, hitting hard,

and having back pain.  She was prescribed Flexeril and Lortab.  She returned on

November 26, 2007, with complaints of pain in the lower back, headaches, and

requesting a refill of her prescription of Lorcet.  

On cross-examination, Dr. Bell testified that her injuries would not prevent her

from being employable or render her permanently impaired.  He testified that it was

his opinion that both the December, 2006, and November, 2007, falls could have

aggravated her pre-existing degenerative disc disease.    

 DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.
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§ 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, she fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

The preponderance of the evidence demonstrates that claimant had a work-

related accident on December 28, 2006, when she hurt her back while squatting

down with a cash drawer.  The incident was witnessed by her co-worker and was

immediately reported to the claimant’s supervisor.  She filled out the necessary

paperwork and sought medical attention the next morning.  The medical records

from the emergency room and Dr. Bell confirm that the claimant sought medical

treatment for the injury to her back.   Doctors Bell, Wilson, and Lipke note the work-
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related incident, observes objective findings of an aggravation by way of an MRI,

and opines that the disability and treatment from December  29, 2006, until the time

of her most recent epidural steroid injection, was related to the accident at work.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. In the instant case, I find that the

claimant has proven by a preponderance of the evidence that the medical treatment

including the recommended series of epidural steroid injections constitute

reasonable and necessary treatment which are causally related to her compensable

injury.  

Objective Findings

The claimant bears the burden of proving a compensable injury by a

preponderance of the evidence.  Smith v. City of Fort Smith, 84 Ark. App. 430, 143

S.W.3d 593 (2004). In addition to proving her injury by a preponderance of the

evidence, the claimant must establish the existence of the injury by medical

evidence and supported by “objective findings.”  See Ark. Code Ann. § 11-9-

102(4)(D).  Objective findings are those that cannot come under the voluntary

control of the patient.  See Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must
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also prove that there is a causal connection between the work-related accident and

the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).

In the present case, I find that the claimant does establish a compensable

low back injury by medical evidence supported by objective findings.  A review of

the medical records offered in this case reflect there is objective medical evidence

that the claimant sustained an aggravation injury to her low back as a result of the

work-related incident on December 28, 2006.  Dr. Lipke and Bell observed that the

work-related incident was an aggravation of her pre-existing degenerative disc

disease and noted new findings as evidenced by the CT scan and MRI which he

treated with prescription pain, anti-inflammatory medications, and epidural steroid

injections.   

Causation

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
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contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy
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standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 

This is not a case where the opinion of Dr. Bell is based solely on the

subjective complaints of the claimant.  Dr. Bell, claimant’s treating physician, does

more than speculate or render theoretical possibilities.  He examined the claimant

the day after the work-related incident and made objective findings of new

symptoms consistent in the location and nature of the accident described which

were not present in previous treatment of the claimant.  Due to the fact that he had

treated the claimant for a number of years, it is reasonable to conclude that he was

in the best position to evaluate the claimant and determine whether the need for

medical treatment was due to the pre-existing condition or the new injuries caused

when the claimant bent down with the cash drawer. 

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation
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resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004);Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.
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The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, as demonstrated above, there is medical evidence to

confirm that claimant aggravated her pre-existing condition.  The evidence further

demonstrates that her need for treatment from Dr. Bell, Wilson and Lipke was

related to the claimant’s work-related injury.  This medical evidence is further

substantiated by the testimony of the claimant and her co-worker.  The claimant and

her co-worker testified that she had no prior back problems which had restricted her

from performing her normal job duties prior to the incident in December 28, 2006.

Although there is evidence that the claimant sought treatment for back strains in the

years prior to her accident at work, the records reflect that she fully recovered from

the prior back strains and was able to return to full duty work.  Moreover, she had

been able to perform her job duties without complaint or noticeable symptoms of

of back problems as observed by her co-worker immediately after and following the

work-related accident.  

Based on the clear weight of the medical evidence in this case from

claimant’s treating physicians, I find that the medical treatment provided by Dr. Bell,
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Wilson, and Lipke, beginning December 29, 2007, and continuing through the

epidural steroid injections in 2007, is reasonable and necessary and related to the

compensable injury.  

Temporary Total Disability

Claimant is contending that she is entitled to temporary total disability

benefits from December 29, 2006, to a date yet to be determined.   The claimant

is entitled to temporary total benefits if she can satisfy a two-prong test:  (1) claimant

must be within her healing period; and (2) completely incapacitated from earning

wages.  Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  Based

on Dr. Lipke’s recommendations, the claimant remained in her healing period and

was not able to return to work until at least March 19, 2007, the date he last treated

the claimant.  Since the claimant was unable to seek further treatment due to the

lack of insurance and funds, the evidence is not clear if her healing period has

ended.  Based on the preponderance of the evidence, I find that the claimant is

entitled to temporary total disability for the time period from December 29, 2007,

through a date yet to be determined.

In the instant case, the claimant testified that she was terminated when she

did not produce a work slip from her doctor.  The claimant also testified that she

applied for unemployment after her injury at Hays.  While the medical evidence
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demonstrates that claimant’s accident at work should not render her permanently

disabled, the evidence does demonstrate that she remains unable to work and has

not been rendered the full series of epidural steroid injections recommended by her

treating physicians.  Based on preponderance of the evidence, I find that the

claimant is not barred from receiving temporary total disability benefits for the period

following her termination.  Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d

899 (2002)     

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents have

fully controverted compensability of the claimant’s back injury, medical treatment,

and temporary total disability benefits from December 29, 2006, to a date yet to be

determined.  I find that the claimant’s attorney is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant and

one-half of the fee to be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times, including December 28, 2006.
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3. The claimant was earning an average weekly wage of $270.00,

resulting in an applicable temporary total disability compensation rate

of $180.00.

4. The respondents have controverted this claim in its entirety.

5. Claimant has proven by a preponderance of the evidence that she

suffered a compensable injury at a specific date and time, i.e.

December 28, 2006,  to her low back and that her need for  medical

treatment from Dr. Bell, Wilson and Lipke from December 29, 2006,

until the administration of the steroid epidural injections in 2007, was

reasonable and necessary and causally related to her compensable

work-related injury.

6. The preponderance of the evidence demonstrates new objective

clinical findings to support a compensable injury

7. Claimant has proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits from December 29, 2006,

until a date yet to be determined. 

8. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.
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AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


