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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

                     CLAIM NO. F702875 

ANGELA RICHMOND, EMPLOYEE CLAIMANT

ROBINSON NURSING & REHAB CENTER
EMPLOYER, ESIS/ACE, A CIGNA RELATED 
COMPANY, CARRIER, TPA                            RESPONDENTS NO.1 

SECOND INJURY FUND                               RESPONDENT NO. 2

OPINION FILED OCTOBER 28, 2008

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, on October
27, 2008, in Little Rock, Pulaski County, Arkansas.

Claimant represented by The Honorable Robert Cortinez II,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by The Honorable Betty Hardy,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by The Honorable David Simmons,
Attorney at Law, Little Rock, Arkansas.  Mr. Simmons waived
appearance at the hearing due to a scheduling conflict.

                    STATEMENT OF THE CASE     

     A hearing was held on October 27, 2008, in the above-styled

claim, in Little Rock, Arkansas.  Specifically, this hearing was

held for the purpose of dealing with respondents no. 1's Motion

to Dismiss this claim without prejudice, under the authority of

Ark. Code Ann. §11-9-702(d) and Commission’s Rule 099.13. 

     The record consists of the transcript of the October 27,

2008 hearing.  The remainder of the Commission’s file has been

blue-backed and is hereby incorporated herein only by reference

in the hearing transcript.  
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                          DISCUSSION

     The claimant alleged a specific incident injury to her right

shoulder as a result of a February 21, 2007, incident. 

Respondents no. 1 paid some indemnity and medical benefits on the

claim.  The claimant filed with the Commission a Form AR-C on

April 11, 2007, wherein she requested benefits in the form of

rehabilitation, medical expenses, and attorney’s fees.  

     In April of 2008, the claimant withdrew her request for a

hearing.  Since this time, there has been no activity by the

claimant on the claim.      

     As a result, on August 13, 2008, respondents no. 1 filed a

Motion to Dismiss this claim with the Commission for want of

prosecution pursuant to Arkansas Code Ann. § 11-9-702(d) and

Arkansas Workers’ Commission Rule 099.13, with certificate of

service to the claimant’s attorney and the Second Injury Fund.    

     A notice was sent by the Commission on August 15, 2008, to

the claimant’s attorney, advising of the pending Motion and of a

deadline for filing a response to this Notice.  To date, there

has been no reply from the claimant’s attorney to said Notice.  

     On August 20, 2008, the Second Injury Fund filed a Response

to said Motion, as it had no objection to respondents no. 1's

Motion to Dismiss.

     Also, on August 20, 2008, the claimant’s attorney wrote to

the claimant advising of the pending Motion.  The claimant

contacted her attorney’s office and advised that she no longer
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wanted to pursue her claim.        

     In a letter dated September 9, 2008, the Commission mailed a

hearing notice to the parties via certified and regular mail,

advising them of a hearing on respondents no. 1's Motion to

Dismiss.  The hearing was set for October 27, 2008, at 1:30 p.m.,

in Little Rock, Arkansas.

     Both notices sent to the claimant have been returned to the

Commission.  The Second Injury Fund, advised the Commission in a

letter dated September 10, 2008, that it would not be attending

the hearing due to a previously scheduled hearing in

Fayetteville.

     A hearing was in fact held on respondents no. 1's Motion to

Dismiss on said date and time.  Respondents no. 1 appeared at the

hearing through its attorney.  However, the claimant failed to

appear at said hearing, but her attorney was in attendance.  He

advised the Commission that he had no objection to the claim

being dismissed as long as it was without prejudice to the

refiling of the claim within the applicable time period.       

     A review of the evidence shows the claimant has had ample

opportunity to pursue this case but has failed to respond to

written notices and failed to appear at the scheduled hearing.

The claimant has not made a bona fide request for a hearing

within the last six months with respect to this claim for

additional benefits.     

     Therefore, after consideration of the evidence presented, I
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find that respondents no. 1's Motion to be well taken.  Pursuant

to the provisions of Ark. Code Ann. § 11-9-702 and Commission’s

Rule 099.13, this claim for additional benefits should be

dismissed without prejudice to the refiling within the applicable

time period.       

               FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

         
2.  The claimant has had ample opportunity to pursue    
    this claim for additional benefits, but has failed  
    to make a bona fide request for a hearing.

     3.  The claimant has no objection to this Motion to          
         Dismiss being granted, as long as it is without          
prejudice, to the refiling of it within the 
         applicable time period. 

4.  That respondents no. 1's  Motion to Dismiss         
    should be granted without prejudice pursuant to     
    Commission’s Rule 099.13 and Ark. Code Ann. §11-9-  
    702. 
   

                              ORDER

Based upon my foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to dismiss this claim in its

entirety.  This dismissal is without prejudice to the refiling of

this claim within the applicable time period.     

IT IS SO ORDERED.

_________________________
CHANDRA HICKS
Administrative Law Judge
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