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Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The cl ai mant was represented by HONORABLE M KEI TH WREN
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MELI SSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon Cctober
22, 2007, in Little Rock, Arkansas. A Prehearing Order was
entered in this case on July 23, 2007. This Prehearing
Order set out the stipulations offered by the parties and
outlined the issues to be litigated and resolved at the
present time. A copy of the Prehearing O der was nade
Conmi ssion’s Exhibit No. 1 to the hearing record.

The follow ng stipulations were submtted by the
parties in the Prehearing Order and are hereby accept ed:

1. The enpl oyer/ enpl oyee rel ati onship exi sted on

August 28, 2000, when the claimant sustained
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conpensable injuries to his right hip, arm
stomach, and face.

The clai mant was assigned a 10% rating to the
whol e body, which was accepted and paid by the
respondent carrier before hip replacenment surgery
on Septenber 13, 2004.

The cl ai mant was paid the maxi num statutory anount
of $3,500.00 for facial scarring.

The claimant’ s average weekly wage was $314;
therefore, his TTD rate is $209 and his PPD rate
is $157.

The claimant’s nost recent request for a hearing

was filed at the Conm ssion on May 4, 2007.

By agreement of the parties, the issues to be litigated

and resolved at the present tine were limted to the

fol | ow ng:

1.

The claimant’s entitlenment to additional nedical
treat ment.

The claimant’s entitlenment to tenporary total

di sability conpensation from Decenber 14, 2006, to
April 1, 2007.

Attorney’s fees.

Whet her or not the statute of |limtations has run.
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5. Whet her the respondents are estopped from
asserting the statute of limtations.

6. Whet her the claimant has previously received an
over paynment of tenporary disability conpensation
for which the respondents are entitled to a credit
agai nst future benefits.

The record consists of the Cctober 22, 2007, hearing
transcript and the exhibits contained therein. In addition,
| have “Dbl ue-backed” to designate as part of the record (1)
Claimant’s Post-Trial Brief filed Cctober 31, 2007; (2)
Respondent’s Letter Brief filed Novenber 9, 2007; and (3)
Claimant’s Post-Trial Reply Brief filed Novenber 16, 2007.

DISCUSSION

1. REASONABLY NECESSARY MEDICAL TREATMENT/INDEPENDENT
INTERVENING CAUSE FOR TREATMENT

Enmpl oyers nmust pronptly provide nedi cal services which
are reasonably necessary for treatnent of conpensable
injuries. Ark. Code Ann. 8§ 11-9-508(a). Injured enployees
have the burden of proving by a preponderance of the
evi dence that nedical treatnent is reasonably necessary for
treatment of the conpensable injury. Ark. Code Ann. §
11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W2d 593 (1995). What constitutes reasonably
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necessary nedical treatnent is a question of fact for the

Comm ssion. Gansky v. Hi -Tech Engi neering, 325 Ark. 163,

924 S.W2d 790 (1996); Air Conpressor Equipnent v. Sword, 69

Ark. App. 162, 11 S.W3d 1 (2000).

In addition to his other injuries sustained on August
28, 2000, the claimant sustained a conpensable right hip
injury which ultimately required hip replacenment surgery on
Sept enber 13, 2004. (T. 9) Dr. Richard H I born, an
ort hopedi ¢ surgeon, performed the surgery and continued to
treat the claimant in followup. Dr. Hlborn s March 29,
2005, followup note indicates that the claimant was doi ng
wel | and having no pain and that the claimant would return
for followup in six nonths or earlier as needed. (C. Exh. 2
p. 3) A May 24, 2005, followup note indicates that the
cl ai mant had been in pain for about a week since a fall on
his hip, and x-rays of the right femur, right hip, and right
knee denonstrated a non-di splaced fracture in the area of
the greater trochanter and around the proxi nal aspect of the
femur and prosthesis. (C. Exh. 2 p. 3)

Dr. Hilborn's foll owup notes from June 2005 t hrough
Oct ober 2005 indicate that the fracture was well-heal ed on
x-rays taken on Septenber 29, 2005, and that the clai mant

showed good range of notion and no tenderness over the right
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hip on Cctober 28, 2005. Dr. Hlborn's Cctober 28, 2005,
office note indicates that he would see the clai mant back
“on a prn basis.” (C. Exh. 2 p. 5)

The respondents have paid for the claimant’s nedi cal
treatment through Cctober 28, 2005, and it is ny
under standi ng that the reasonabl e necessity of this
treatnment is not at issue in the present claim

At issue in this claimis the reasonabl e necessity of
additional treatnment which the claimant received on June 30,
2006, and begi nni ng on Decenber 14, 2006, and thereafter.
Regarding this treatnment, the respondents note that Dr.
Hi | born’s office had set up two accounts for the claimant’s
treatment - one for his hip and one for his back. The
respondents contend that any treatnent the claimnt received
for his back in June of 2006 woul d not be reasonably
necessary for treatnent of his conpensable hip injury. (T.
36) In addition, the respondents contend that the clai mant
experi enced events in Decenber of 2006 which anount to
I ndependent intervening causes of his need for additiona
treatnment and any disability, so that the respondents woul d
not be liable for the additional treatment at issue

begi nning i n Decenber of 2006. (T. 35-36)
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The claimant testified that Dr. Hlborn's staff
schedul ed the June 30, 2006, office visit at the time of his
Cct ober 28, 2005, office visit. (T. 11) Dr. Hlborn's
office note for June 30, 2006, indicates that M. Raybon was
in fact returning for followup of his right total hip
repl acenent, indicates that the cl ai mant had good range of
notion of the right hip without pain, and indicates that Dr.
H | born took x-rays of the right hip which denonstrated
satisfactory alignnment of the right hip replacenent. (C
Exh. 2 p. 6) Wile Dr. HIborn' s June 30, 2006, note does
al so nmake reference to the clai mant experiencing | ow back
pain since changing a tire the day before, for which he was
given a prescription for Soma to relax his nuscles, the
primary focus of Dr. Hilborn's exam nation, x-rays, and
foll ow-up on June 30, 2006, was clearly for the right total
hip replacenent for which his staff had schedul ed the
followup visit back on Cctober 28, 2005. Because Dr.
Hi | born”s June 30, 2006, office note indicates to ne that
the purpose of the visit was primarily for followup of the
right total hip replacenent and contained only an incidental
finding of back pain beginning the day before, | find that
Dr. Hlborn's followup visit on June 30, 2006, including a

physi cal exam nation and x-rays was reasonably necessary
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nmedi cal treatnment for the clainmant’s admttedly conpensabl e
right total hip replacenent surgery.

The respondents al so contend the clai mant experienced
events in Decenber of 2006 which act as independent
i nterveni ng causes of subsequent hip conplications which
ended the respondents’ liability. The Arkansas Court of
Appeal s has described the followi ng test for an i ndependent
I nterveni ng cause determ nation

The test for determ ning whether a subsequent

epi sode is a recurrence or an aggravation is

whet her the subsequent episode was a natural and
probable result of the first injury or if it was
preci pitated by an independent intervening cause.
Bearden Lunber Co. v. Bond, 7 Ark. App. 65, 644
S.W2d 321 (1983). If there is a causal connection
between the primary and the subsequent disability,
there is no independent intervening cause unl ess

t he subsequent disability is triggered by activity
on the part of the claimnt which is unreasonabl e
under the circunstances. Q@idry v. J & R Eads
Constr. Co., 11 Ark. App. 219, 669 S.W2d 483
(1984).

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 167, 969

S.W2d 677 (1998).
As noted by the Court of Appeals in Davis v. Add

Domi nion Freight Line Inc., 69 Ark. App. 74, 77, 13 S.W3d

171 (2000):

the overriding issue in cases involving subsequent
injury or disability is ‘whether there is a causal
connection between the primary injury and the
subsequent disability,” and only if such a
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connection exists does the question of the
claimant' s conduct need to be addressed.

See also KIl Construction Co. v. Crabtree, 78 Ark. App. 222,

79 S.W3d 414 (2002).

| n Decenber of 2006, the clainmant first dislocated his
prosthetic hip joint on Decenber 14, 2006, and di sl ocated
the hip again on Decenber 17, 2006. (T. 15) Dr. Hilborn
performed a revision of the right total hip replacenent on
Decenber 21, 2006. (C. Exh. 2 p. 10) On August 15, 2007,
Dr. Hilborn opined that the claimant’s work injury of August
28, 2000, was a cause for the need for the revision of his
total hip arthroplasty. (C. Exh. 2 p 12) Dr. Hlborn's
witten opinion does not appear on its face to be based on
any material m stake of fact. Absent any persuasive
evidence to the contrary, | find that the clai mant has
est abli shed through Dr. Hilborn' s opinion a causa
connecti on between his admttedly conpensable hip injury and
his need for revision surgery on Decenber 21, 2006.

In addition, the claimnt explained that the first hip
di sl ocation in Decenber of 2006 occurred as he reached
around to pick up a drill on a table and attenpted to rotate
or turn to his right. (T. 12-14) The second di sl ocation

occurred as he attenpted to sit down in a lawn chair. (T.
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15) Nothing in the nedical reports available to ne
I ndi cates that either turning, rotating, or sitting down was
unr easonabl e conduct under the circunstances. | therefore
find that a preponderance of the evidence establishes that
no i ndependent intervening event or cause occurred in
Decenber of 2006 necessitating the claimant’s need for
revision surgery as the respondents contend.

Fol |l owi ng revision surgery in Decenber of 2006, Dr.
H | born’s February 22, 2007, office note indicates that the
claimant’s hip at that tinme denonstrated good range of
notion wi thout pain (C. Exh. 2 p. 11), and Dr. Hilborn has
opi ned that the claimant’s healing period ended on April 1,
2007. (C. Exh. 2 p. 12) In light of the nature of the
prosthesis dislocations which occurred in Decenber of 2006
and the effectiveness of Dr. Hilborn’ s revision surgery as
denonstrated in his 2007 office notes, | find that the
cl ai mant has established by a preponderance of the evidence
that the hip revision surgery and foll owups were al so
reasonably necessary nedical treatnments for his conpensabl e
I njury.
2. STATUTE OF LIMITATIONS

Arkansas Code Annotated Section 11-9-702(b)(1) provides

in relevant part:
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(b) TIME FOR FI LI NG ADDI TI ONAL COMPENSATI ON.
(1) I'n cases in which any conpensation, including
disability or nedical, has been paid on account of
injury, a claimfor additional conpensation shall be
barred unless filed with the conm ssion within one (1)
year fromthe date of the | ast paynment of conpensation
or two (2) years fromthe date of the injury, whichever
is greater.
(2) The tinme limtations of this subsection shall not
apply to clainms for the replacenment of nedicine,
crutches, anbul atory devices, artificial |inbs,
eyegl asses, contact |enses, hearing aids, and ot her
apparatus permanently or indefinitely required as the
result of a conpensable injury, when the enpl oyer or
carrier previously furnished such nedi cal supplies, but
repl acenent of such itenms shall not constitute paynent
of conpensation so as to toll the running of the
statute of limtations.
In the present case, the claimant’s nost recent request
for a hearing was filed at the Comm ssion on May 4, 2007,
nore than two years beyond the date of injury, August 28,
2000. In addition, the respondents | ast made a paynent for
tenporary disability on May 27, 2005, for the period ending
June 5, 2005, and the respondents |ast paid for nedical
treatment on Novenber 17, 2005, for the treatnent provided
by Dr. Hilborn on Cctober 28, 2005. (T. 21 and 23) The
claimfiled on May 4, 2007, was therefore also filed nore
than one year after the last benefits actually paid by the
respondent, i.e. nedical services rendered on October 28,

2005. The respondents therefore contend that the claim
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filed on May 4, 2007, is barred by the statute of
l[imtations.

Not wi t hstanding the tine |apse, the claimant contends
on four grounds that the statute of |imtations is not a bar
to his present claimfor additional benefits filed on May 4,
2007: (1) The respondents had actual notice of the
claimant’s treatnment by Dr. Hilborn on June 30, 2006, which
would toll the statute of limtations; (2) In the
alternative, the respondents had constructive notice of the
claimant’s treatnment by Dr. Hilborn which would toll the
statute of limtations; (3) The respondents are estopped
fromasserting a statute of limtations defense because the
respondents never gave the clainmant notice of any intent to
deny liability for additional nedical treatnent; and (4) The
cl ai mant seeks benefits for replacement of a prosthetic hip
falling within the exclusion provisions of Ark. Code Ann. §
11-9-702(b) (2).

The respondents contend that the claimant cannot
prevail because (1) The respondents had no actual or
constructive notice of Dr. Hilborn's treatnent provided
after October 28, 2005; (2) Since the respondents had no
know edge of the claimant’s ongoing treatnent, the

respondents had no reason to send hima |etter denying
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treatnment if the respondents did not know that he was
receiving treatnment; and (3) The claimant’s hip prosthesis
is an artificial joint which is not specifically included or
i ntended in the exclusionary | anguage of Ark. Code Ann. 8§
11-9-702(b) (2).

In the present case, | find all three w tnesses
credible, and I find that their credible testinony
establishes the followi ng facts. Wen the clainmant treated
with Dr. Hilborn on Cctober 28, 2005, Dr. Hilborn's office
at that time scheduled the claimant’s June 30, 2006, follow
up appointnent.* (T. 11) A previously filed workers’
conpensation claimfor permanent disability was denied by a
deci sion of the Arkansas Court of Appeals on February 22,
2006. (T. 21) Jeannie Roberts, the adjuster handling M.
Raybon’s workers’ conpensation claimfor the respondent,
filed a Form AR-4 adm nistratively closing M. Raybon’s
wor kers’ conpensation claimon My 22, 2006. (T. 25)

1 recognize that Dr. Hilborn's two separate Cctober
28, 2005, office notes state that the claimant would return
“prn” for both his hip and for his back. Therefore, even if
the respondents received and reviewed the Cctober 28, 2005,
written report about the hip, the respondents would not on
the face of the report be aware that the claimant and Dr.
Hi | born’s staff scheduled a June 30, 2006, follow up on
COct ober 28, 2005.
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Dr. Hilborn's office began using a new conputer system
on June 1, 2006. (C. Exh. 4 p. 7) Wen Paul a Hancock, a
wor kers’ conpensation clains handler in Dr. Hilborn' s
of fice, telephoned the respondent’s office about this claim
on June 30, 2006, Ms. Hancock was advi sed that the workers’
conpensation claimfor M. Raybon was closed. (C. Exh. 4 p.
7) M. Hancock did not docunent and does not recall who she
spoke with on June 30, 2006. (C. Exh. 4 p. 7-8) Beginning
with the June 30, 2006, visit, Dr. Hlborn s office filed
M. Raybon’s visits with Medicare (i.e., no longer with the
Arkansas Property & Casualty Guaranty Fund). (C. Exh. 4 p.
9)

On Novenber 21, 2006, Jeanni e Roberts called Dr.
Hi | born’s office to see if M. Raybon had been seen for
treatnent after October 28, 2005, but had to | eave a
message. (T. 22) On Novenber 30, 2006, Ms. Roberts again
called Dr. Hlborn's office and | eft a nessage advising Dr.
Hi |l born's office that the statute of limtations ran on
Oct ober 28, 2006. (T. 24)

On Decenber 1, 2006, C ndy, the admnistrative
assistant to Steve Uhrynowcz of the Arkansas Property &
Casual ty Guaranty Fund, received a tel ephone call from

soneone in Dr. Hilborn's office who advised C ndy that M.
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Raybon was continuing to treat with Dr. Hilborn, “but it was
not workers’ conpensation.” Ci ndy gave that information to
Ms. Roberts. (T. 24-25)

After considering this course of events in light of the
deci sions of the Arkansas Courts discussed below, | find
that the claimant’s recei pt of reasonably necessary
treatnment for his hip on June 30, 2006, by his authorized
treating physician, Dr. Hlborn, tolled the statute of
[imtations under the circunstances, rendering tinely the
request for additional benefits filed |l ess than one year
| ater on May 4, 2007.

In Safeway Stores, Inc. v. Lanberson, 5 Ark. App. 191

634 S.W2d 396 (1982), an injured enployee’'s doctor wote 19
letters to the respondent in the case over a four-year
period, and each letter stated or inplied that the patient
woul d be exam ned again. The insurer never specifically
denied liability until the last clai mwas nmade for paynent

of the doctor’s last bill. Under these circunstances, the
Court held that the insurer was estopped to assert the
statute of |imtations because it was reasonable for the
injured worker to conclude that it was unnecessary to file a

formal claim
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In Conway Printing Co. v. Higdon, 45 Ark. App. 185,

873, S.W2d 172 (1994), the injured worker received nedi cal
treatment from his physician | ess than one year before
filing a claimfor additional benefits. The respondents
nevert hel ess argued that the doctor’s visit did not toll the
statue of limtations an enployer nust have know ngly and
voluntarily furnished the nedical service, and in this case
t he respondent had controverted the nedi cal service on the
grounds that the statute of limtations had run. The Court
rej ected the respondents’ controversion argunent, reasoning
that (1) the respondents cannot start the statute of
limtations running by refusing to pay what it owes, and (2)
the respondents did not preserve any issue regardi ng whet her
the treatnent was reasonably necessary for the enployee's
conpensabl e injury.

In Plante v. Tyson Foods, Inc., 319 Ark. 126, 890

S.W2d 253 (1994), the injured worker had surgery and
returned for followup with yearly visits. The doctor did
not bill the insurer for the followup visits, and the

i nsurer did not have actual notice of the followup visit.
The Arkansas Suprene Court stated that an insurer nust have
ei ther actual or constructive know edge that nedica

services are being provided before the insurer is deenmed to
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have furnished nedical services. However, the Court also
found that the insurer in Plante should have known t hat
additional treatnment would be provided after surgery for a
nunber of reasons. First, the Court indicated that the
respondent shoul d have known that post-surgical follow ups
woul d occur because “we can think of no better illustration
of nedical services with respect to the provision of which
an enpl oyer or carrier should have know edge than fol |l ow up
treatnment from an authorized surgery.” Second, the Court

i ndicated that “regardl ess of whether the respondent had
actual know edge of the 1989 and 1990 [fol | owup] visits,

t he respondent shoul d have known they woul d occur,
especially given the 20%failure rate of this petitioner’s
particular surgery.” Third, the Court indicated that the
enpl oyer could not prevail for the physician having never
submitted a separate bill for the 1989 and 1990 fol | ow up
visits because the Court stated these visits “were
presumably included in the paynent for surgery.”

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266,

950 S.W2d 463 (1997), the Court of Appeals again concl uded
that a respondent cannot start the running of the statute of
l[imtations by refusing to pay what it owes. The Court

found that the statute was toll ed under circunstances where
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(1) the enployee received reasonably necessary treatnent at
| east once per year, (2) the respondent got bills for the
treatment but did not pay, and (3) the respondent sent the
claimant a letter advising the claimnt that the respondent
woul d not pay the bills because the statute of limtations

had run.

In Spencer v. Stone Container Corp., 72 Ark. App. 450,
38 S.W3d 909 (2001), the Court again indicated that the
furni shing of nedical services constitutes paynent of
conpensation for tolling the statute of limtations, and an
enpl oyer is deenmed to be furnishing nedical services if (1)
t he enpl oyer has actual notice or reason to know a cl ai mant
is receiving nmedical treatnment, and (2) the furnished
services are reasonably necessary in connection with the
injury received. In dicta, the Court concluded that the
respondent had no reason to believe that treatnments woul d
cease, and the only reason paynents stopped was because the
claimant did not respond to an effort to coerce her into
settling her workers’ conpensation claim However, the
Court ultimately affirnmed a finding that the clai mwas
barred by the statute of limtations because the treatnent
at issue was not reasonably necessary for the conpensable

injury.
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In Cooper Tire & Rubber Co. v. Angell, 75 Ark. App.

325, 58 S.W3d 396 (2001), an adm nistrative |aw judge
awar ded additional benefits on Cctober 29, 1997.
Thereafter, the respondent |ast paid for nedical treatnent
fromDr. Bundrick, M. Angell’s primry medical provider, on
February 10, 1998. The respondent refused to provide
treatnment on referral to Dr. Kavanaugh. The cl ai mant
thereafter received treatment fromDr. Mtchell Young on
Sept enber 23, 1998, January 13, 1999, April 20, 1999, and
May 25, 1999, on referral fromDr. Bundrick. The clai mant
filed a claimfor additional benefits in Cctober of 1999.
The Court held that the nedical treatnment provided by Dr.
Young between Septenber of 1998 and May of 1999 tolled the
statute of limtations.

In Barnes v. Fort Smith Public Schools, 95 Ark. App.

248, _ S.W3d __ (2006), the claimnt received continued
routine nedical treatnment fromthe tinme of a work injury
until filing a claimfor additional benefits in 2004, and
the claimant asserted, in part under the reasoning of
Plante, that the treatnment she received tolled the statute
of limtations until she filed her claimfor additional
benefits. In rejecting the claimant’s argunment, the Court

found that neither the Fort Smith School District nor its
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i nsurance carrier had actual notice or reason to know t hat
the clai mant was receiving nedical treatnment at issue where
(1) the claimnt found out on Decenber 6, 2000, that Fort
Smith School District and its insurance carrier were denying
any further nedical treatnent; (2) the claimnt subnitted no
bills to Fort Smth School District or its carrier after
that date and had no further contact wth either party after
Decenber 2000; (3) Barnes’ nedical bills after Decenber 2000
were paid by other entities; and (4) Unli ke Plante, “Barnes
had no surgery, was not under the care of a surgeon, and was
not regularly seeing a surgeon for post-surgery follow up
visits included in the paynent for surgery.”

I n Superior Federal Savings & Loan Associ ation V.

Shel by, 265 Ark. 599, 580 S.W2d 201 (1979), a worker becane
I njured on February 14, 1975, and received chiropractic care
after the injury. On August 25, 1975, the chiropractor
submtted a bill acconpanied by a final report indicating
that the patient was asynptomati c and no Ionger under the
doctor’s care. Later the sane day, the chiropractor’s

of fice tel ephoned the insurance carrier to keep the file
open. Wen the insurance carrier sent the chiropractor’s
office witten questions to conplete on August 25, 1975, the

chiropractor ignored the questionnaire and did not
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communicate with the carrier for over 17 nonths. The
chiropractor did continue to treat the worker and submtted
a bill on February 8, 1977, to cover treatnments between July
28, 1975, and January 17, 1977. The claimant filed a claim
for additional benefits on July 7, 1977.

The Conmi ssion in Shel by concluded that the carrier’s
request for witten answers on August 25, 1975, and the
chiropractor never filing the requested answers clearly
indicated to all concerned that the claimant was still being
treated by the chiropractor.

In rejecting the Conmi ssion’s finding, the Suprene
Court stated:

[ T] he Comm ssion’s reasoning asserts that in this case

the carrier was actually furnishing nedica

services to the claimant, even though the carrier

had nmerely inquired whether the enpl oyee was stil

under treatnent and had no actual know edge t hat

any medi cal services were being provided...[S]uch

an interpretation amounts to a nullification of

the 1-year statute of limtations. W conclude

that the statute was permtted to run in the case

at bar, not as a result of any action on the part

of the carrier but solely as a result of the

failure of the claimant or her doctor to file a
claimwithin the tine all owed.

Finally, in Pennington v. Gene Cosby Floor & Carpet, 51

Ark. App. 128, 911 S.W2d 600 (1995), the Court affirned a

Comm ssion finding that treatnent received after an
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unaut hori zed change of physician did not toll the running of
the statute of limtations.

In the present case, as discussed above, | find that
t he clai mant has established that the nedical treatment that
Dr. Hilborn provided on June 30, 2006, was reasonably
necessary for treatnment of the clainmant’s conpensabl e
injury. In addition, Ms. Roberts’ testinony indicates that
t he respondents did not have actual advance know edge t hat
the claimant treated with Dr. H I born on June 30, 2006
Therefore, under the precedents discussed herein, Dr.
H |l born’s treatnment on June 30, 2006, tolled the statute of
[imtations only if the respondents had constructive
know edge or reason to know that the claimant woul d be
receiving additional treatnment. After conparing the facts
in this case to the facts reviewed in prior decisions, |
conclude for the follow ng reasons that the respondents had
constructive know edge that the clainmant woul d receive
additional treatnment before the visit on June 30, 2006.

First, | note that Dr. Hilborn was an authorized
treating physician, and the treatnent at issue was therefore
not obtained as a result of an unauthorized change of
physician. This case is therefore distinguishable from

Penni ngton. Second, | note that at no tinme did Dr. Hil born
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indicate that the claimnt was rel eased fromfuture care.
Therefore this case is distinguishable from Shelby. Third,
Dr. Hilborn was a surgeon and was treating the claimnt in
post-surgical followup after a Decenber 2005 hip revision
surgery. As quoted above, the Arkansas Suprene Court in

Pl ante reasoned “we can think of no better illustration of
medi cal services with respect to the provision of which an
enpl oyer or carrier should have know edge than foll ow up
treatment froman authorized surgery.”

Fourth, while the respondents note the | ack of actual
know edge of the treatnent, | note that Dr. Hilborn' s office
attenpted to obtain billing informati on fromthe respondents
on the day treatment was provided - June 30, 2006 - and Dr.
Hi | born’ s assistant was instead advised by the respondents’
office that the claimhad been closed. On this point I find
pertinent those decisions stating that an enpl oyer cannot
cause the statute of limtations to run by refusing to pay

what it owes. Georgia-Pacific Corp. v. Dickens, 58 Ark.

App. 266, 950 S.W2d 463 (1997); Conway Printing Co. Hi gdon,

45 Ark. App. 185, 873 S.W2d 172 (1994). dearly, the
respondent had reason to know the clai mant woul d receive
additional treatnment fromDr. Hi|lborn on or after June 30,

2006, when Dr. Hilborn's office tel ephoned on June 30, 2006,
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to obtain billing information. | do not find persuasive the
respondents’ argued | ack of know edge of billable treatnent
on June 30, 2006, where soneone in the respondents’ office
indicated to the physician’s office on June 30, 2006, that
the case was cl osed when the doctor’s office tel ephoned to
obtain billing information.

For all of the foregoing reasons, | find that the
respondents had reason to know on and before June 30, 2006,
that the claimant woul d receive additional treatnment for his
conpensable hip injury. Since | also find the treatnent at
i ssue was reasonably necessary, | find that the statute of
[imtations was tolled by the June 30, 2006, treatnent, so
the claimfiled on May 4, 2007, was tinely filed.

3. TEMPORARY TOTAL DISABILITY/OVERPAYMENT/ATTORNEY’S FEES

Tenporary total disability for unscheduled injuries is

that period within the healing period in which a clai mant

suffers a total incapacity to earn wages. Ark. State

H ghway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W2d 392 (1981). The healing period ends when the
under |l ying condition causing the disability has becone
stable and nothing further in the way of treatnment wll

i nprove that condition. Md Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982).
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The cl ai mant seeks additional tenporary total
disability conpensation from Decenber 14, 2006, until Apri
1, 2007. In this regard, Dr. Hlborn, the claimnt’s
treating surgeon, indicated in witing on August 15, 2007,
that the claimant remained within his healing period from
Decenber 14, 2006, (when his hip first came out of his
socket) until April 1, 2007, (approximately four nonths
after surgery on Decenber 21, 2006). (C. Exh 2 p. 12) The
respondents contended at the hearing that the claimant is
not entitled to the additional tenporary disability benefits
because the claimant doesn’'t work and doesn’t have any
intention of going back to work, so he would not have been
seeking jobs. (T. 19)

Whet her or not the claimant was working or seeking work
before hip surgery, Dr. Hlborn' s opinion establishes that
the claimant was in his healing period and incapable of
wor ki ng from Decenber 14, 2006, until April 1, 2007. |
therefore find that the clainmnt has established that he is
entitled to a period of tenporary total disability
conpensati on from Decenber 14, 2006, until April 1, 2007.

The respondents previously paid the claimant tenporary
disability through June 5, 2005, and now contend that the

claimant’ s healing period actually ended on March 29, 2005.
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The respondents contend that they are entitled to a credit
agai nst future conpensation for the alleged overpaynent of
tenporary disability conpensation after March 29, 2005.

Dr. Hilborn’ s nmedical report on March 29, 2005, states
that the clai mant was having no pain, that x-rays
denonstrate the hip replacenent to be in good position and
alignment, and that Dr. Hilborn intended to see the clai mant
again in six nonths or earlier as needed. (C. Exh. 2 p. 3)
Dr. Hilborn's May 24, 2005, report indicates that the
claimant fell approximately a week earlier, and x-rays
denonstrated a nondi spl aced fracture in the area of the
greater trochanter and around the proximl aspect of the
femur and prosthesis. (1d.) Dr. Hilborn' s Septenber 29,
2005, progress note indicates that the fracture at that tine
was wel | - heal ed as denonstrated by x-rays. (C. Exh 2 p. 5)
Based on Dr. Hilborn’s progress notes, the claimant contends
that his disabling condition had not healed by March 29,
2005. (C s Post-Trial Brief p. 6-7)

| do not find the claimnt’s argunent persuasive for
the followng reasons. First, | note that Dr. Hlborn's
first progress note arfter March 29, 2005, contains x-ray
docunentation of a fracture shortly after a fall that

occurred after March 29, 2005. (C. Exh. 2 p. 3) Second,
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note that on a Form AR-3 dated August 3, 2005, Dr. Hilborn
i ndi cated that the claimant reached maxi nrum nedi cal
i mprovenent on March 29, 2005, and could return to work
wi thout restrictions on March 29, 2005. (R Exh. 1 p. 3B)
Third, no physician has rendered any nedi cal opinion
contrary to the opinion of Dr. Hilborn, and it would require
specul ati on and conjecture on ny part to conclude that Dr.
Hi | born’s opinions stated on August 3, 2005, were based on a
material m stake of fact, particularly where, as here, Dr.
Hi | born was the physician who continued to treat the
claimant after March 29, 2005. Under these circunstances, |
accord Dr. Hilborn's August 3, 2005, opinion great weight,
and | therefore find that the respondents are entitled to a
credit against future liability for an overpaynent of
tenporary total disability conpensation covering the period
from March 29, 2005, through June 5, 2005.

The respondents have controverted the claimant’s claim
for additional benefits inits entirety. In Goodw n v.

Phillips Petroleum Co., 72 Ark App. 302, 37 S.W3d 644

(2001), the Court indicated that the granting of a credit
agai nst future benefits does not dimnish the claimnt’s
attorney’s fee for establishing a claimfor additional

benefits in a controverted claim Consequently, | find that
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M. Wenis entitled to a 25% attorney’s fee calculated on a
period of tenporary total disability from Decenber 14, 2006
to April 1, 2007, even though the respondents will not pay
the entire award to the claimant due to their credit awarded
herein for a previous overpaynent of tenmporary tota

di sability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The enpl oyer/ enpl oyee rel ati onshi p existed on
August 28, 2000, when the cl ai mant sust ai ned
conpensable injuries to his right hip, arm
stomach, and face.

2. The cl ai mant was assigned a 10% rating to the
whol e body, which was accepted and paid by the
respondent carrier before hip replacenment surgery
on Septenber 13, 2004.

3. The cl ai mant was pai d the maxi num statutory anount
of $3,500.00 for facial scarring.

4. The clai mant’s average weekly wage was $314;
therefore, his TTD rate is $209 and his PPD rate
is $157.

5. The claimant’s nost recent request for a hearing

was filed at the Conm ssion on May 4, 2007.
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6. The nedical treatnent docunented in the hearing
record which the claimant has received for his hip
after Cctober 28, 2005, was reasonably necessary
nmedi cal treatnment for his conpensable hip injury.

7. The claimant’s activities of turning and sitting
on Decenber 14, 2006, and Decenber 17, 2006,
respectively, were not independent intervening
causes of his need for treatnment and disability
t hereafter.

8. The present claimfor additional benefits filed on
May 4, 2007, is not barred by the statute of
[imtations.

9. The cl ai mant has experienced a period of
additional tenporary total disability from
Decenber 14, 2006, until April 1, 2007.

10. The claimant’s prior period of tenporary
di sability ended on March 29, 2005. The
respondents are entitled to a credit agai nst
future liability for their overpaynent of
tenporary total disability conpensation from March
30, 2005, through June 5, 2005.

11. The clainmant’s attorney is entitled to a

controverted attorney’s fee on indemity benefits
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calcul ated for tenporary total disability
conpensati on from Decenber 14, 2006, until Apri
1, 2007, even though the respondents are entitled
to a credit against liability for a portion of
this additional tenporary disability conpensation.
AWARD
The respondents are directed to pay benefits in
accordance with the findings of fact set forth herein. Al
accrued suns shall be paid in a |lunp sumw t hout discount
and this award shall earn interest at the legal rate unti

paid, pursuant to A.C. A 811-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W2d 126 (1998); reversed on other grounds 336 Ark. 515,
988 S.W2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s
fee on the indemity benefits awarded herein, one-half of
which is to be paid by the clainmnt and one-half to be paid
by the respondents in accordance with Ark. Code Ann. § 11-9-
715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W3d 463 (2002).
I T 1S SO ORDERED.

MARK CHURCHWEL L
Adm ni strative Law Judge



