
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F413066

ROBIN RAY, Employee  CLAIMANT

CITY OF EUREKA SPRINGS, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED NOVEMBER 6, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 15, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 13, 2008, and

a pre-hearing order was filed on August 14, 2008.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The Commission’s opinion filed August 15, 2005 is final.

3.   Respondent has paid permanent partial disability benefits based on a 7% rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from July 18, 2007 through a date yet to be

determined.

2.   Attorney fee.

At the time of the hearing the parties agreed to litigate the issue of whether claimant

is entitled to temporary total disability benefits for the calendar year 2005.  In addition,
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claimant’s entitlement to temporary total disability benefits from July 18, 2007 through a

date yet to be determined also remains as an issue.

The claimant contends that she is entitled to temporary total disability benefits for

2005 and also from July 18, 2007 through a date yet to be determined.

The respondent contends that there is no evidence supporting claimant’s request

for temporary total disability benefits during 2005.   Furthermore, respondent also notes

that although it paid claimant temporary total disability benefits from January 17, 2007

through July 17, 2007, there was no evidence supporting such a payment as claimant had

reached the end of her healing period on April 12, 2006.  Respondent is not requesting

repayment of these benefits.   Accordingly, respondent contends that claimant is not

entitled to any temporary total disability benefits subsequent to April 12, 2006.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 13, 2008, and contained in a pre-hearing order filed August 14, 2008,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits for 2005.  Even though claimant may have

remained within her healing period during 2005, she has failed to prove by a

preponderance of the credible evidence that she suffered a total incapacity to earn wages

during that period of time.

3.   Claimant has failed to prove by a preponderance of the evidence that she was
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totally incapacitated since her release by Dr. Knox on April 12, 2006.   Therefore, claimant

is not entitled to additional temporary total disability benefits subsequent to that date

including benefits beginning on July 18, 2007.

FACTUAL BACKGROUND

The claimant began working for the respondent in February or March of 2004. 

Claimant worked at a 1600 acre park surrounding Lake Leatherwood.  Claimant’s job

duties required her to clean and rent boats, clean and rent cabins, trim trees and brush with

a chainsaw, empty trash cans, and generally maintain the park.   Claimant testified that she

suffered a compensable injury on August 23, 2004 while moving a table.   Claimant has

been evaluated by several treating physicians since that date.

A hearing was previously conducted in this claim on May 24, 2005.   Following that

hearing Administrative Law Judge Danielson issued an opinion finding that claimant had

met her burden of proving by a preponderance of the evidence that she suffered a

compensable injury to her low back.   With respect to the area of claimant’s injury it should

be noted that claimant’s testimony at the most recent hearing and some of the medical

evidence references problems associated with claimant’s upper back.   However,

compensability of the claimant’s upper back condition was not litigated at the prior hearing

and it was not made an issue at the time of the most recent hearing.  Instead, at this point

in time the only compensable injury involves claimant’s low back, not her upper back.

In addition to finding that claimant had proven a compensable injury to her lower

back, Administrative Law Judge Danielson in her opinion of August 18, 2005 also found

that claimant was entitled to temporary total disability benefits from September 30, 2004

through October 19, 2004.   That opinion found that as of October 19, 2004 there was no

indication that claimant was to continue off work; therefore, she was not entitled to

additional temporary total disability benefits at that time.  That opinion was not appealed
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by either party and the parties have stipulated that the opinion is res judicata.

After her injury the claimant initially received medical treatment from Dr. Viane

France, her family physician.  She also sought medical treatment from a chiropractic

physician.  Dr. France treated claimant conservatively with physical therapy and

medication.  Dr. France eventually ordered an MRI scan which revealed a moderate disc

bulge at the L4-5 level.   Dr. France also referred claimant to a neurosurgeon for further

evaluation.

As a result of Dr. France’s referral claimant came under the care of Dr. Knox,

neurosurgeon.   In a report dated December 5, 2005, Dr. Knox noted that x-rays revealed

a bulging disc at the L4-5 level with all other discs normal.  Dr. Knox also ordered an MRI

scan of the claimant’s lumbar spine which revealed degenerative disc disease and diffuse

annular bulging at the L4-5 level.   In a report dated January 19, 2006, Dr. Knox indicated

that he suspected that claimant had a significant disc herniation at the time of her injury.

He also indicated that a significant component of that herniation had resolved on its own

but that claimant was left with an unstable L4-5 level.   Although surgery was considered

as an option, Dr. Knox indicated that he would prefer that claimant not have surgery.

Instead, Dr. Knox ordered aggressive physical therapy as well as a lumbosacral

stabilization evaluation and a RS stimulator.  

In a report dated February 24, 2006, Dr. Knox again recommended that claimant

pursue non-operative treatment.  He indicated that he did not believe surgical options

would benefit claimant’s condition and he continued to treat claimant with medication and

physical therapy.

In a report dated April 12, 2006, Dr. Knox indicated that claimant had not tolerated

her physical therapy.  He indicated that she had eight appointments and missed four.  He

also noted that claimant indicated that she had felt too sore to follow up with physical

therapy.  Dr. Knox went on to state:   “... she demonstrated such a lack of willingness to try
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to get herself better, that I was inclined to discharge Robin from my clinic.”  Dr. Knox went

on to recommend that claimant close her workers’ compensation claim and he assigned

her a permanent physical impairment rating in an amount equal to 7%.   Dr. Knox also

recommended that claimant undergo a functional capacities evaluation.

A letter from the Functional Capacities Evaluation Center indicates that it was

originally scheduled for April 18, 2006.  However, claimant called on April 17 and indicated

that she would not be attending.

After claimant’s release by Dr. Knox her medical records were reviewed by Dr.

Armstrong, D.O., board certified in neurosurgery.   Dr. Armstrong reviewed claimant’s

medical records and agreed with Dr. Knox’s assessment, treatment, and rating.

Claimant returned to Dr. France for medical treatment and continued to be provided

medication.  Claimant eventually underwent the functional capacities evaluation on

September 26, 2006.   The evaluation indicates that claimant gave an unreliable effort and

that she was capable of working at least in the light physical demand classification.

Claimant subsequently was referred to Dr. Blankenship who also agreed that

claimant would not benefit from surgery.  Instead, Dr. Blankenship recommended that

claimant continue to receive medication and a RS medical stimulator.   Dr. Blankenship

eventually released claimant from his care as of October 4, 2007.  In his report of that date

he noted that he would not offer, recommend, or consider surgery.  He indicated that

claimant’s condition would not benefit from surgical intervention.  He noted that this upset

the claimant, but that he had nothing else to offer.  Dr. Blankenship did recommend that

claimant be referred to the UAMS Pain Clinic.

Since the time of her release from Dr. Blankenship claimant has continued to see

Dr. France who continues to treat her with medication.

As a result of the prior administrative law judge decision the respondent paid

claimant temporary total disability benefits as ordered from September 30, 2004 through
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October 19, 2004.   Payment records introduced at the hearing also indicate that

respondent paid claimant temporary total disability benefits from January 19, 2006 through

April 12, 2006, the date she was released by Dr. Knox.   Respondent also paid claimant

some temporary total disability benefits from January 17, 2007 through July 17, 2007. 

Respondent contends that these benefits were paid to claimant by mistake.  Claimant has

filed this claim contending that she is entitled to temporary total disability benefits for the

year 2005.   In addition, she also contends that she is entitled to temporary total disability

benefits beginning July 18, 2007 and continuing through a date yet to be determined.

ADJUDICATION

In order to be entitled to temporary total disability benefits claimant has the burden

of proving by a preponderance of the evidence that she remains within her healing period

and that she suffers a total incapacity to earn wages.   Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   

The first requested period of temporary total disability benefits involves 2005.  I find

based upon the evidence presented that claimant failed to prove by a preponderance of

the evidence that she remained within her healing period for her compensable injury

throughout the year 2005.   The medical records introduced at the time of the hearing

indicate that during 2005 the claimant was under the care of her family physician, Dr.

France, for treatment of her compensable low back injury.  Claimant was treated

conservatively with medication and physical therapy.  When claimant’s condition did not

improve Dr. France recommended a referral to a neurosurgeon, Dr. Knox.  Dr. Knox initially

evaluated the claimant on December 5, 2005, and ordered an MRI scan.  Respondent

subsequently began paying claimant temporary total disability benefits as of January 19,

2006.  I find based upon the evidence presented that claimant failed to prove by a

preponderance of the evidence that she remained within her healing period throughout
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2005. 

In order to be entitled to temporary total disability benefits, claimant must also prove

by a preponderance of the evidence that she remained totally incapacitated from working

during 2005.   Following the prior hearing on May 24, 2005, Administrative Law Judge

Danielson found that as of October 19, 2004 there was no indication that claimant was to

remain off work.   That opinion and finding were not appealed and as stipulated to by the

parties is now res judicata.   While claimant did not work during 2005, there is no indication

that she was ever taken off work by her treating physicians.   There are references in the

medical reports indicating that claimant is not presently working.  However, the treating

physicians did not state that claimant was incapable of working during 2005.   

With respect to this issue I do note that Dr. France in her report of August 29, 2005

indicated that she was sending a letter to claimant’s attorney stating that claimant had not

worked since her injury.  However, it appears from a review of Dr. France’s notes that this

letter was made at the request of claimant.   Furthermore, the letter was not submitted into

evidence and the office note does not indicate that Dr. France was of the opinion that

claimant was incapable of working, but merely that claimant had not worked since her

injury.  A finding that claimant had been incapable of working since the time of her injury

would be contrary to the previous finding of Administrative Law Judge Danielson in the

opinion of August 18, 2005.   

In short, in order to be entitled to temporary total disability benefits for 2005,

claimant has the burden of proving by a preponderance of the evidence that she remained

within her healing period and that she suffered a total incapacity to earn wages.  While

claimant did remain within her healing period during 2005, claimant has failed to prove by

a preponderance of the evidence that she suffered a total incapacity to earn wages.  While

claimant did not work during this period of time, I find insufficient evidence indicating that

she was totally incapacitated from working.
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The second requested period of temporary total disability benefits begins on July

18, 2007.   Again, claimant must prove by a preponderance of the evidence that she

remained within her healing period and that she suffered a total incapacity to earn wages.

According to the medical evidence the claimant has continued to receive medical treatment

from her treating physician, Dr. France.   In addition, Dr. Blankenship has recommended

that claimant be evaluated by the UAMS Pain Clinic.  Based upon this evidence, I find that

claimant remains within her healing period.  However, I again find that claimant has failed

to prove by a preponderance of the evidence that she has suffered from a total incapacity

to earn wages as a result of her compensable injury since July 18, 2007.   As previously

noted, claimant was released by Dr. Knox as of April 12, 2006.  Dr. Knox indicated that

claimant had demonstrated a lack of willingness to try to get better and as a result he

recommended that claimant close her workers’ compensation claim and he assigned her

a 7% impairment rating.

Subsequent to that time the claimant has continued to receive medical treatment

from Dr. France and from Dr. Blankenship.  However, I believe the results of the functional

capacities evaluation performed on September 26, 2006 are significant and entitled to

great weight and indicate that claimant is capable of working.  The claimant’s functional

capacities evaluation occurred on September 26, 2006.  The evaluation report of that date

indicates that claimant gave an unreliable and sub-maximal effort during the evaluation.

Portions of that evaluation report include the following:

Ms. Ray’s pain reports of 9 did not correlate with
her level of function.  A 9 was defined to Ms. Ray 
as ‘My pain makes me unable to speak.  I am
crying out or moaning uncontrollably - - I am near
delirium’.  Ms. Ray came into the clinic at a normal
pace and without gait deviation.  Her movement
patterns from sit to stand and her movement
patterns as she performed functional testing
were normal.  This is totally inconsistent with
a pain rating of 9.
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Ms. Ray was also inconsistent with reaching activities
where without any weight she was well above norma-
tive values for speed of movement but when adding
just a 1 lb. weight, she was well below normal speed
of movement.  This movement pattern was incon-
sistent with the fact that she had used a 2 lb. hammer
while stooping, crouching and kneeling.  During these
activities, she moved at or above normal pace with
her arms and hands.

It is noted that Ms. Ray’s self perceived abilities do not
correlate with her actual abilities.  For example, she
reports that she is unable to use her fingers for
fingering over the course of an 8 hour day for more
than 20% of the day.  Her self-perceptions are that
she is unable to perform tasks that are not related
to her diagnosis.  Ms. Ray also reported that she
could not stand for over 10% of an eight hour day
(6 minutes per hour), yet demonstrated minimal
difficulty standing throughout the evaluation process.

These are just a few examples of the inconsistent behavior noted by the functional

capacities evaluator.  In conclusion, the report noted:

Ms. Ray underwent functional evaluation this date with
unreliable results for effort.  Ms. Ray put forth incon-
sistent effort and demonstrates many inconsistencies
with inappropriate illness responses.

The evaluation report goes on to indicate that even with the inappropriate and

inconsistent responses claimant was capable of performing work in at least the light

physical category.

In summary, based upon the evidence presented including the medical reports as

well as the results from the functional capacities evaluation which I find to be significant

and entitled to great weight, I find that claimant has failed to prove by a preponderance of

the evidence that she suffered a total incapacity to earn wages subsequent to July 18,

2007.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled
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to temporary total disability benefits for 2005 or beginning on July 18, 2007 and continuing

through a date yet to be determined.   While claimant may have remained within her

healing period during those periods of time she has failed to prove by a preponderance of

the evidence that she suffered a total incapacity to earn wages.   Therefore, her claim for

additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $322.15.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


