
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F503384

LAVONDA RAMEY CLAIMANT

DARDANELLE SCHOOL DISTRICT RESPONDENT EMPLOYER
(SELF-INSURED)
RISK MANAGEMENT RESPONDENT CARRIER NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

ORDER AND OPINION FILED OCTOBER 30, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE LAURA J. MCKINNON, Attorney at Law,
Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE E. DIANE GRAHAM, Attorney at
Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE BRANDON CLARK, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on August 29, 2008, in Russellville,

Arkansas.  A prehearing conference was held on July 1, 2008 and a prehearing order

was filed the same date.  A copy of the prehearing order was introduced as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 21, 2005, compensable back
injury.

2.  The compensation rates are $287/215.

3.  Respondent No. 1 paid temporary total disability
and medical benefits through 2005.

4.  Respondent No. 1 accepted a 5% permanent
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impairment rating to the body as a whole.

The claimant contends that she is entitled to additional medical treatment to

include a fusion and ancillary treatment on an unauthorized physician issue and

additional temporary total disability benefits from February 18, 2006 through February

17, 2008.  The claimant contends the end of the healing period is February 17, 2008

and she is entitled to a 12% permanent impairment, as assigned by Dr. Martin

Greenberg.  The claimant also contends she is entitled to wage loss benefits and to

attorney’s fees.

Respondent No. 1 contends that medical treatment with Dr. Michael Kaploe, Dr.

Martin Greenberg and Dr. Butchaiah Garlapati is unauthorized and not the responsibility

of Respondent No. 1.  The claimant’s group health insurance paid for that treatment. 

Respondent No. 1 further contends the claimant’s healing period ended on August 15,

2005, when the claimant was assigned a 5% permanent impairment rating that was

accepted and paid.  Respondents deny liability for the 12% rating.  Respondent No. 1

further contends if any wage loss is owed, it is the responsibility of the Second Injury

Fund, as it would be a combination of the current injury along with the claimant’s pre-

existing condition.  Respondent No. 1 has only controverted the medical incurred with

the unauthorized physicians.  Respondent No. 1 contends the authorized physicians

are Dr. Keith Ison, Dr. Russell Allison and Dr. Sundeep Lal.

Respondent No. 2, Second Injury Fund, contends that there is no wage loss

disability and if there was wage loss disability, it is attributable to the claimant’s last

injury and is not the result of a combination of injuries.  Respondent No. 2 contends the

end of the healing period is August 15, 2005.
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ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

3.  End of the healing period.

4.  Wage loss.

5.  Second Injury Fund liability.

6.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 21, 2005, compensable back injury.

2.  The compensation rates are $287/215.

3.  Respondent No. 1 paid temporary total disability and medical benefits through

2005.

4.  Respondent No. 1 accepted a 5% permanent impairment rating to the body

as a whole.

5.  The claimant has failed to prove by a preponderance of the evidence that the

additional medical treatment she has pursued with her primary care physician and his
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referrals is reasonable and necessary and, therefore, is not the responsibility of

Respondent No. 1.

6.  The preponderance of the evidence reveals that Respondent No. 1 did not

controvert medical.

7.  The preponderance of the evidence also provides that the claimant reached

the end of her healing period on August 15, 2005, when Dr. Lal assigned a 5%

permanent impairment rating accepted by Respondent No. 1.

8.  The claimant has failed to prove by a preponderance of the evidence that she

is entitled to a 12% permanent impairment rating, as assigned by Dr. Greenberg, an

unauthorized treating physician.

9.  The claimant has failed to prove by a preponderance of the evidence that she

is entitled to temporary total disability benefits from February 18, 2005 through February

17, 2008.

         10.  The claimant has proven by a preponderance of the evidence that she is

entitled to a 20% wage loss disability in addition to her permanent impairment rating

already accepted and paid.

         11.  Respondent No. 1 remains totally responsible for the wage loss disability

benefits.

         12.  The Second Injury Fund bears no responsibility in this matter.

         13.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.



5

DISCUSSION

The claimant, 50 years old, began her employment with the respondent

employer on August 17, 1987, as a custodian.  The job involved keeping the buildings

and grounds clean and stripping and re-waxing the floors, as well as emptying trash

and moving furniture.  The claimant estimated that she would regularly lift 30 to 35

pounds.

According to the claimant,  she had previously twisted her right ankle and she

had knee problems related to some medication she was taking.  She also had asthma

and bronchitis problems related to chemicals she used on the job, as well as back and

neck problems stemming from a vehicle accident in the late eighties and she suffers

from depression.  The claimant’s current injury was on March 21, 2005, when she was

buffing floors and her feet slipped out from under her and she hit the floor, landing on

her back and hitting her head.  She sought medical treatment immediately.

According to the claimant, she returned to work following her injury and

attempted to perform her job and she did so with difficulty.  The claimant testified that

she had assistance and she would lay down on her breaks and testified she could not

perform her job tasks after the injury as she had done before the injury.  The claimant

eventually stopped working altogether when Dr. Greenberg took her off work for a

spinal fusion.  The claimant did not return to work following the surgery.  While the

claimant does not have all the pain she once had, she continues to have pain and takes

pain medication daily.  The claimant takes Hydrocodone, Soma, Mobic and Neurotin.
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ADJUDICATION

The claimant is contending that treatment she has pursued with her primary care

physician and his referrals is reasonable and necessary and related to the

compensable injury while respondents are contending this is medical by unauthorized

physicians and not reasonable and necessary.  Respondents contend that Dr. Lal was

the last authorized treating physician the claimant saw and that he continued to be the

authorized treating physician and his treatment was not denied the claimant.

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  Id.  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical evidence

has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33

S.W.3d 167 (2000).

The claimant initially treated with Dr. Thomas, then Dr. Ison, Dr. Allison and Dr.

Lal, all authorized by respondents.  The claimant credibly testified that once Dr. Lal

released her, she believed that she had to see her family doctor and she had to pay a

co-pay and file Dr. Lal’s September 8, 2005, visit with her group health insurance.  Dr.

Lal’s September 8, 2005, medical report notes that the claimant is not a candidate for



7

surgery and he further wrote: “If she wishes, she must seek alternative consultation

through her primary care provider for a second opinion on her condition.  No further

follow up is scheduled.”  Cl. Exh. No. 1, p. 49.  Claimant submitted her group health

insurance statement to show that Dr. Lal’s office billed her group insurance for the

September 8, 2005, visit.  The claimant’s next medical visit was with her family doctor

and she was treated for hip and back pain and was being referred to a neurosurgeon. 

The next medical in evidence is from Dr. Lal’s office on October 24, 2005, and this

report specifically states: “Ms. Ramey was seen again in the clinic at the request of her

Workmen’ [sic] Comp carrier.”  Cl. Exh. No. 1, p. 52.   Dr. Lal also ordered a functional

capacity evaluation and the FCE provided that the claimant could perform medium duty

work with lifting of no more than 35 pounds.  Dr. Lal saw the claimant again on January

5, 2006, and opined again that she had reached maximum medical improvement and

that her impairment rating remained the same and indicated a return on an as needed

basis.  Respondent No. 1 paid for the October 24, 2005 and January 5, 2006, visits, as

well as the FCE.

The claimant confirmed that on August 15, 2005, Dr. Lal assigned a 5%

impairment rating and opined she could return to work in an unrestricted graduated

manner and she did return to work but had difficulty performing her job.

After considering the medical documentation and the claimant’s testimony, I find

the treatment the claimant pursued from August 15, 2005, forward with her family

practice physician and his referrals were unauthorized physicians and that the medical

was not reasonable and necessary in relation to the compensable injury.  I further find

that medical treatment was not controverted by respondents with the authorized treating
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physicians.  I find the additional medical the claimant has incurred is not the

responsibility of respondents.  While there was some genuine confusion with one of Dr.

Lal’s office visits, the claimant did see Dr. Lal for a few more visits and these were paid

by respondents.  The claimant underwent a FCE at the direction of Dr. Lal following the

September 8, 2005, visit in dispute.  The record provides no documentation to reveal

that medical was denied the claimant with the authorized treatment physicians after the

September 8, 2005, visit and the claimant saw Dr. Lal as late as January 5, 2006, and

he again released her to return to work.  The claimant next began treating with her

family doctor and was subsequently referred to Dr. Martin Greenberg who performed a

fusion surgery.  The claimant does not seem to have had a good result.  One of Dr.

Kaploe’s office notes reveals that the claimant did not want to see Dr. Lal anymore.  Cl.

Exh. No. 1, p. 65.

Dr. Lal provided some conservative care for the claimant’s back, to include

activity restriction, physical therapy, medication and lumbar injections.  Dr. Lal did not

recommend surgery for the claimant’s single level annular tear.  The MRI did not reveal

disc herniation, canal stenosis or any significant foraminal narrowing.  On August 15,

2005, Dr. Lal assigned a 5% permanent impairment rating and recommended the

claimant return to work in a graduated manner after having the claimant off work since

the March 21, 2005, injury.

The claimant pursued medical treatment using her group health insurance and

treated with her family doctor and then Dr. Martin Greenberg who performed the fusion

surgery.  The claimant has not returned to work since her surgery and has qualified for

social security disability benefits.
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The claimant next contends that she is entitled to temporary total disability

benefits from February 18, 2006 through February 17, 2008, when she pursued

treatment with an unauthorized physician.  In order to be entitled to temporary total

disability benefits, the claimant must remain in her healing period and be totally unable

to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  

In the present case, the claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability benefits from February 18,

2006 through February 17, 2008.  The claimant had been receiving conservative

treatment with various specialists, to include the most recent authorized treating

physician, Dr. Lal, and had been deemed at maximum medical improvement on August

15, 2005, and assigned a 5% permanent impairment rating and returned to work.  The

claimant returned to work without any written restrictions, although she testified that she

was unable to perform the job duties as she had previously done before the injury.  She

was receiving assistance from her co-workers and modifications were being made for

the claimant.  The claimant sought treatment through her primary care physician and

then referrals to specialists and left her employment on February 18, 2005, in order to

undergo a fusion surgery as recommended by Dr. Martin Greenberg, a neurosurgeon. 

That surgery was performed on February 22, 2005.  The fusion surgery was not

authorized by respondents nor was the physician an authorized treating physician. 

Following that surgery, the claimant has not returned to work.  On September 17, 2007,

Dr. Martin Greenberg opined he anticipated the claimant to be at maximum medical

improvement in February 2008 and expected a 12% permanent impairment rating.
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While the claimant has not returned to work, she had previously been released

to return to work and had continued to work until she elected to undergo a surgery not

authorized by her authorized treating physicians.  I find the claimant is not entitled to

temporary total disability benefits because she had already reached maximum medical

improvement and had returned to work and it was only after seeking medical care on

her own that she was unable to work thereafter.  I find respondents are not liable for

temporary total disability benefits during this time period.  I further find that the end of

the healing period is August 15, 2005, when Dr. Lal opined the claimant had reached

maximum medical improvement and assigned the 5% permanent impairment rating.

The claimant next contends that she is entitled to a 12% permanent impairment

rating, as assigned by Dr. Greenberg on September 17, 2007.  Respondents accepted

and paid a 5% permanent impairment assigned by Dr. Lal before the claimant

underwent her surgery.  Dr. Lal treated the claimant conservatively with pain

medication, physical therapy and with lumbar epidural injections and did not

recommend surgery and furthermore released the claimant back to work.  I find the

respondents have paid the appropriate impairment rating.  The claimant on her own

sought medical treatment and underwent an operation not recommended by the

authorized treating physicians and found to be not reasonable and necessary.  I find the

impairment rating assigned by Dr. Greenberg is not the responsibility of respondents. 

No additional impairment is awarded.

Lastly, the claimant contends that she is entitled to wage loss benefits.  In regard

to wage loss disability, claimant’s entitlement to permanent disability benefits is

controlled by Ark. Code Ann. §11-9-522 (Repl. 2005), which states, in pertinent part:



11

(b)(1) In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of
permanent physical impairment, the Workers’ Compensation
Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors
as the employee’s age, education, work experience, and
other matters reasonably expected to affect his or her future
earning capacity.

Pursuant to this statute, when a claimant has been assigned an anatomical

impairment rating to the body as a whole, the Commission has the authority to increase

the anatomical rating, and it can find a claimant totally and permanently disabled based

upon wage-loss factors.  See, Whitlatch v. Southland Land & Development, CA 03-736

(Ark. App. 1/21/04); Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130,

923 S.W.2d 886 (1996).  The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is charged with the

duty of determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Eckhardt v. Wills Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316

(1998).  In considering factors that may affect an employee’s future earning capacity,

the court considers the claimant’s motivation to return to work, since a lack of interest or

a negative attitude impedes our assessment of the claimant’s loss of earning capacity. 

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

In the present case, the claimant has not returned to work for the respondent

employer since having back surgery on February 22, 2005.  The claimant has a G.E.D.

and has worked at various jobs, to include a chicken plant, cleaned motel rooms,



12

worked as a cook and as a custodian for the school district.  Each of these jobs were

physical and involved lifting, being on her feet and were physical type work activities. 

The claimant had been employed with the respondent employer about 17-1/2 years

before her injury and she continued to work a short time following the injury.  The

claimant sustained an admittedly compensable work injury and treated with a number of

doctors authorized by the respondent and was released to full duty on August 15, 2005,

with a 5% permanent impairment rating accepted by respondents.  The claimant

credibly testified that although she returned to work, she had to have assistance and

she had to sit down at times and lay down at times.  Her supervisors confirmed her

account and did make some accommodations.  The claimant’s FCE on November 18,

2005, provided that she could work at medium work level and occasionally lift or carry

up to 35 pounds.  The claimant sought medical treatment on her own and had surgery

from her chosen neurosurgeon who opined she was at maximum medical improvement

in February 2008 and assigned a 12% permanent impairment rating.  The claimant did

not return to work and contends she is unable to return to that type work.  On August 7,

2007, Dr. Greenberg opined that the claimant’s FCE indicated that she could perform

sedentary work but would not be able to return to her custodial work because of the

physical nature of the job.

The claimant was a credible witness who testified about the circumstances of her

injury and her treatment and her attempts to work and her pain level.  During her

testimony, she had to stand, shift positions and her inability to concentrate on the

questions certainly indicated that she was most uncomfortable.  She often stood and

asked that questions be repeated.  She had difficulty understanding the questions.  The
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claimant finally left the courtroom after her testimony.  The claimant had been a

productive wage-earning employee before her March 21, 2005, work injury and now is

not working.  While she did return to work after her injury, she was having difficulty

performing her job, verified by her supervisors.  I find that based on all the wage

earning factors, to include her age, work experience, education, work limitations and

other factors, that the claimant has sustained a diminished wage earning capacity of

20% in addition to her 5% permanent impairment rating.

Respondent No. 1 contends the Second Injury Fund is responsible for any wage

loss, as this would be a combination of the current work injury and other problems and

conditions the claimant had before the injury.  Respondent No. 2 contends any wage

loss is attributed solely to the most recent work injury.  Mid-State Const. Co. v. Second

Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988), the Arkansas Supreme Court set forth

a tripartite test for Second Injury Fund liability.  The test requires that:

1.  The employee must have suffered a compensable
injury at his present place of employment.

2.  Prior to that injury the employee must have had a
permanent partial disability or impairment.

3.  The disability or impairment must have combined
with the recent compensable injury to produce the current
disability status.

In the present case, the claimant met the first requirement in that she had a

compensable injury at her present place of employment.  The claimant had some pre-

existing back and neck problems related to a car accident in the eighties, had some

chemical allergy problems related to chemicals used on the job and had an ankle and

knee problem on occasion.  While the claimant occasionally missed work off and on for
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these conditions, she did not sustain an impairment rating for any of the conditions and

was able to continue to work on a full time basis.  I find the claimant has not met

requirement 2 of having a permanent partial disability or impairment.  I also find that

requirement 3 has not been met, since she was not found to have a previous

permanent disability or impairment.  The claimant had worked over 17 years for the

respondent employer.  I find that the Second Injury Fund has no liability in this matter. 

Therefore, Respondent No. 1 remains responsible for the wage loss disability awarded. 

The claimant’s current inability to maintain her previous wage earning is related to her

most recent injury at work.  The claimant is currently receiving social security disability.

ORDER

The claimant has failed to prove by a preponderance of the evidence that the

additional medical treatment she has pursued with her primary care physician and his

referrals is reasonable and necessary and related to her work injury.  The

preponderance of the evidence reveals that Respondent No. 1 did not controvert

medical.  The preponderance of the evidence also provides that the claimant reached

the end of her healing period on August 15, 2005, when Dr. Lal assigned a 5%

permanent impairment rating accepted by Respondent No. 1.  The claimant has failed

to prove by a preponderance of the evidence that she is entitled to a 12% permanent

impairment rating as assigned by Dr. Greenberg, an unauthorized treating physician. 

The claimant has failed to prove by a preponderance of the evidence that she is entitled

to temporary total disability benefits from February 18, 2005 through February 17, 2008. 

The claimant has proven by a preponderance of the evidence that she is entitled to a

20% wage loss disability in addition to her permanent impairment rating already
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accepted and paid.  Respondent No. 1 remains totally responsible for the wage loss

disability benefits.  The Second Injury Fund bears no responsibility in this matter.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


