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Hearing before Administrative Law Judge Barbara W ebb on October 22, 2007, in
Little Rock, Pulaski County, Arkansas.    

The claimant was represented by Mr. Daniel A. Webb, Attorney at Law, Little Rock,
Arkansas. 

Respondents  No. 1 were represented by Ms. Cynthia E. Rogers, Attorney at Law,
Little Rock, Arkansas.

The Second Injury Fund was represented by Mr. David L. Pake, Attorney at Law,
Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 22, 1007, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on September 4, 2007.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at the

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1
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to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The claimant sustained a work-related injury on January 5, 2005.

3. Respondents No. 1 have paid temporary total disability benefits from

January 6, 2005, to June 11, 2005.

4. Respondents No. 1 controverted any further benefits after June 11,

2005.

5. The claimant died on October 15, 2006, from physical causes and

conditions which were not causally related in any way to his January

5, 2005 work-related injury.

6. Respondents have filed a motion to dismiss asserting that the

claimant’s claim has died with him.

By agreement of the parties, the issue to be presented is whether claimant’s

claim must be dismissed due to the death of the claimant and whether the

claimant’s estate can proceed further on any workers’ compensation claim the

claimant might have had when he was alive.

The record consists of a one volume transcript of the October 22, 2007

hearing, consisting of the arguments of counsel, Commission’s Exhibit No. 1 (Pre-

hearing Order); Claimant’s Exhibit No. 1 (Form AR-C); Respondents’ Joint Exhibit
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No. 1 (Medical Records); Respondents’ Joint Exhibit No. 2 (Non-medical records).

In addition, I have blue-backed and made a part of the record the post-hearing

briefs filed by the parties, which I have determined will assist the Commission in the

determination of the issue to be decided. 

 At the hearing, the Respondents objected to the introduction of Claimant’s

Exhibit No. 1, consisting of the AR-C form filed by the claimant in the instant case.

Respondents argue that forms that are required to be filed, like an AR-C, are not

admissible into evidence.  Ark. Code Ann. § 11-9-529 provides that certain

designated reports that are required to be filed by the employer shall not be

evidence of any fact stated in the report.   The clear intent of such a statute is to

encourage timely reporting by the employer of a reported injury or death.  However,

the AR-C is a form filed by the claimant and is not a form within the preclusion rule

set forth in this statute.  Therefore, I find that Claimant’s Exhibit No. 1 should be

considered as evidence in this proceeding. 

STATEMENT OF THE CASE

Don Raborn, at the age of 62, sustained a work-related injury when he fell

from a ladder while working on a truck on January 5, 2005.  He was diagnosed and

treated by Dr. Collins and Dr. Stewart for rib and pelvis fractures and a herniated

disc at C5-6.  He was also determined to have additional medical problems that

were not related to his work injury, including significant cardiac disease.

Respondents No. 1 paid the claimant temporary total disability (hereafter “TTD”)

benefits from January 6, 2005, through June 11, 2005, at which time respondents
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No. 1 controverted any further benefits.  On July 19, 2005, the claimant filed a

worker’s compensation claim seeking additional medical and indemnity benefits.

In response to a Pre-hearing Questionnaire on August 31, 2005, Raborn reserved

the issues of permanent physical impairment, permanent partial disability and/or

permanent total disability.  On February 3, 2006, the file was returned to the

Commission’s general files by agreement of the parties to give the parties additional

time to complete discovery and join additional parties.  On February 15, 2006, the

Second Injury Fund was made a party to this proceeding.  On May 22, 2006, a Pre-

Hearing Order was entered in this case resolving a discovery dispute which had

arisen between the parties relating to the propriety of the medical release forms in

light of HIPPA privacy rules and directing the claimant to execute the necessary

releases to enable discovery to proceed promptly in the case.  On October 15,

2006, Raborn died from physical causes and conditions that were not causally

related to his January 5, 2005, work injury.  At the time of Raborn’s death, the

parties had not requested a hearing had been set to address the claim and no

award for benefits had been made.  In March of 2007, respondents No. 1 advised

the Commission that the claimant had died on October 15, 2006, and requested that

the case be dismissed for lack of prosecution.  Claimant’s attorney filed a response

on April 25, 2007, to the request for dismissal, objecting to same on behalf of the

family and Estate of Donald Raborn, and requesting that the deceased’s estate be

substituted as a party in place of the deceased claimant and that the substituted
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party should be allowed to pursue and receive worker compensation benefits to

which Raborn would have allegedly been entitled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The claimant sustained a work-related injury on January 5, 2005.

3. Respondents No. 1 have paid temporary total disability benefits from

January 6, 2005, to June 11, 2005.

4. Respondents No. 1 controverted any further benefits after June 11,

2005.

5. The claimant died on October 15, 2006, from physical causes and

conditions which were not causally related in any way to his January

5, 2005 work-related injury.

6. The claimant has failed to prove by a preponderance of the evidence

that there was accrued compensation owed to claimant prior to his

death and therefore the claim must be dismissed as a matter of law.

DISCUSSION

 The claimant contends that he is entitled to additional benefits which may

be proved by introducing additional medical evidence from Dr. Collins and testimony

from claimant’s wife.  The claimant contends that there is no legal support for

respondents’ contention that the claimant’s estate may not continue this claim.  The

claimant contends that he should be given a hearing to determine additional
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benefits owed following a reasonable time to acquire the additional medical

evidence from Dr. Collins and the substitution of his estate.

Respondents No. 1 contend that all appropriate temporary total disability and

medical benefits have been paid, that the claimant is not entitled to any additional

medical or indemnity benefits, and joins in the contentions of the Second Injury

Fund.  The Second Injury Fund contends that claimant submitted a Prehearing

Questionnaire Response to the Administrative Law Judge on August 31, 2005, and

specifically reserved the issues of extent of permanent physical impairment and

claimant’s entitlement to permanent partial disability and/or permanent total

disability.  The Second Injury Fund contends that no hearing has taken place on

issues identified in claimant’s August 31, 2005 Pre-hearing Questionnaire Response

and that the Commission has not entered an award for any type of benefit beyond

the temporary total disability voluntarily paid by respondents No. 1 to claimant from

January 6, 2005 to June 11, 2005.  The Second Injury Fund contends that the

Commission should enter an order precluding the estate of the claimant from

proceeding forward on a claim for additional workers’ compensation benefits. 

The issue presented n this case is whether the claim must be dismissed due

to the death of the claimant.  As a matter of law, the answer is yes.

Ark. Code Ann. § 11-9-704(e) states as follows:

(e) AWARD AFTER DEATH.  (1) No compensation for
disability of an injured employee shall be payable for any period
beyond his or her death.
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(2) However, an award of compensation for disability may be
made after the death of the injured employee for the period of
disability preceding death.

Ark. Code Ann. § 11-9-102(6) defined “death,” when mentioned in the Workers’

Compensation Act, as only death from a compensable injury.

In 1944, the Supreme Court of Arkansas addressed the same question of

whether the installments of monthly disability payments due to an injured employee

under the provision of the Arkansas Workers’ Compensation Law, which matured

after the death of the employee, became part of the assets of the employee’s

estate.    McCaa Chevrolet Co. v. Bounds, 207 Ark. 1043, 183 S.W.2d 932 (1944).

In a case of first impression, the Supreme Court concluded that the liability to an

employee from his employer for compensation for disability, as created by this law

[the Workers’ Compensation Act], does not survive to the employee’s estate after

his death.  Id.

In 1990, the Arkansas Court of Appeals analyzed this issue in Zuercher v.

Emerson Electric Co., 31 Ark. App. 124, 789 S.W.2d 467 (1990).  The Zuercher

case dealt with a claimant who had died of causes unrelated to the compensable

injury.  In Zuercher, the claimant had been issued an impairment rating by her

physician and had received some permanent partial disability (hereafter ‘PPD’)

payments prior to her death.  The  58 percent impairment rating given to the

claimant prior to death for injuries to her hand entitled her to 87 weeks of benefits

or $13,398.00.  Appellee had paid only $3,062.50.  Claimant asserted that the

difference in these amounts must be paid under Ark. Code Ann. § 11-9-704(c)
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because that was the amount of benefits owed her “preceding her death.”  She

claimed that as long as the permanent character of the injury was certain, she was

entitled to receive all of the benefits, even though these benefits were not

immediately payable.  The Court noted that appellant was asking for compensation

for disability for a period beyond her death, but acknowledged that under the

Arkansas Workers’ Compensation Act, there was neither a provision which would

allow for the survival of her claim nor a provision prohibiting its survival.  The Court

denied the claim, holding that the language of the statute clearly prohibits the

payment of compensation which appellant seeks. 

In both of the cases of McCaa Chevrolet Co. v. Bounds, Admr., 207 Ark.

1043, 183 S.W.2d 932 (1944) and Zuercher v. Emerson Electric Co., 31 Ark. App.

124, 789 S.W.2d 467 (1990), the injured workers sustained compensable injuries

and were awarded compensation benefits prior to their deaths.  Both died from

conditions which were not related to the compensable injuries.  The Court in

McCaa, supra, went into a detailed discussion of the difference between benefits

which had accrued during the lifetime of the claimant, and those which had not

accrued.  After some analysis, the court determined that benefits which accrued

during the lifetime of the claimant survived (up until the time of his death, but no

farther), but those which did not so accrue during his lifetime did not survive, and

could not be transferred to his estate.  The court in McCaa, supra, held that benefits

accrued at the point where the claimant, in his lifetime, had a “vested right” to such

benefits by virtue of an award made during his lifetime.  In that case, the injured
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worker sustained an eye injury and the employer accepted the anatomical

impairment rating from the treating physician (for a scheduled injury).  The claimant

died of unrelated causes after only a few weeks of payments.  The Court refused

to require the employer to pay out the remainder of the rating.  The Court reasoned

that the remaining weekly payments for such rating had not accrued at the time of

his death.  A similar result was reached in Zuercher, supra.  The next of kin argued

that the injured worker was entitled to a lump sum of the entire 87 weeks of benefits

because it all represented payment for the anatomical impairment rating, which had

“accrued” at the time the rating was assigned, and before the death of the worker.

The Court in Zuercher, supra, rejected such an argument, citing the provisions of

subsection 704(e), and concluding that the claim was, in actuality, a claim for

weekly compensation benefits for a period of disability after the death of the injured

worker.

The definition of the term “accrued compensation” which appears in Black’s

Law Dictionary (p. 20), says: “Awarded compensation, due and payable, but not yet

paid.”  When that definition is applied to the facts of the instant case, the claimant

must show that compensation sought had accrued at the time of Raborn’s death

and remained unpaid.  The parties stipulated that claimant was paid all medical and

indemnity benefits through June 11, 2005.  In his opinion letter of July 19, 2005, Dr.

Collins observes that he would have released the claimant back to work on June 7,

2005, if Raborn had not had other medical problems which were not related to the

work injury.  At the time of his death, Raborn had requested a hearing only on the
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issues of continuing temporary total disability and vocational rehabilitation benefits

and reserved the issues of permanency until a later date.  At the time of Raborn’s

death, no award had been rendered.  At the time of his death, since he had no

“accrued compensation” in existence, there was nothing which could have passed

through his estate.  Moreover, Ark. Code Ann. § 11-9-110(a) makes clear that the

right to compensation is not assignable.  Based on the clear weight of authority and

the preponderance of the evidence in this case, the claim must be dismissed.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


