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STATEMENT OF THE CASE

On August 5, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on April 21, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the second stipulation and one additional stipulation reached

at the hearing, they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including on or about February 15, 2005, when Claimant sustained a

compensable injury to his left wrist and elbow.

3. Respondents have controverted all other injuries.

4. Claimant is entitled to the maximum compensation rate.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained compensable injuries to his neck, shoulders

and right arm.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

of his neck, shoulders and arms.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he continues to have ongoing problems with his

neck, left upper extremity, and his right shoulder which were injured on

February 15, 2005 while in the course and scope of his employment with

Respondent.

Respondents:

1. Respondents contend that they have paid all benefits due and owing to the

Claimant based on the current medical evidence.  Claimant was released to

return to work with no restrictions on September 26, 2005.  At the present
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time, Respondents are not aware of any permanent anatomical impairment

rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained compensable injuries to his neck, shoulders or right arm.

4. Because of the above finding, the issue as to whether Claimant is entitled to

reasonable and necessary medical treatment of his neck, shoulders and right

arm is moot and will not be addressed.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to treatment of his left arm from February 15, 2005 through December 22,

2005, when he reached the end of his healing period.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of two index pages and 59 numbered pages thereafter;

Claimant’s Exhibit 2, the transcript of the deposition of Claimant taken March 31, 2008,

consisting of 61 pages; and Respondents’ Exhibit 1, a compilation of Claimant’s medical

records, consisting of three index pages and 82 numbered pages thereafter.

Testimony-Hearing

Tommy Prickett.  Claimant testified that he is 57 years old and is a high school

graduate.  He has previous experience as a pipe fitter and a transport driver.  Claimant

went to work for Respondent Transport Industries in September or October of 2004.  His

position was in the final assembly area, working on front end parts for Chevrolet Corvettes

and Cadillac Escalades, among other high-end vehicles.

Claimant testified that he was injured on February 15, 2005.  He described the

incident in question as follows:

They were packing trucks to be put on a machine, and they got where
they–over in the machine, they had put so many parts on there, it would be
so tight you couldn’t get them off.  And they had a girl that was on that part
and she was trying to get it off.  So I walked over there and I was going to
help her, and I jerked on it and I couldn’t get it off.  So I reared back and
jerked again and it never did move.  So then I reared back with both hands
and tried to yank it out.  And when I did, it was just like someone just shot
electricity or sharp pain run up my arm.

He then amended his testimony to state that the pain actually was in both arms, but was

more in his left.  While he did not pay much attention to them at the time, his arm,

shoulders and neck later began to ache.
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Claimant first went to the company doctor.  Thereafter, for a period, he worked two

to three hours each night at Superior.  Because his arm swelled after this activity, the

company sent him home.  Asked what he did at work during this period, he stated:

“Same–tried to do the same thing as I was.  And then they put me into whatever come

about.  I mean, counting parts or whatever.”

The company doctor ultimately referred Claimant to Dr. Michael Moore.  Claimant

underwent an initial evaluation, and returned two to three weeks later for an MRI of his

elbow.  Dr. Reginald Rutherford performed a nerve conduction study.  Moore did a carpal

tunnel release, and operated on Claimant’s elbow.  While Moore referred him to another

physician,  the referral was not approved.

Claimant was off work for eight to ten weeks before he was summoned to the plant

by the personnel director.  However, he had not yet been released from treatment at the

time.  He was sent to Dr. Warnock, who released him to return to work.  But Claimant was

told that there was nothing for him to do at the plant.  He stated that he has not heard from

Respondent Superior since then.

In April 2006, he spoke by phone with Judy Bourne, the adjustor.  She instructed

him that “everything had been shut off by Superior.”  Shortly thereafter, Claimant retained

legal counsel and filed the instant claim.  His testimony was that he had group insurance

while employed with Superior.  After his coverage was cancelled, he did not treat with

anyone for awhile because he had no way to pay for it.  After he was approved for Social

Security disability, he went to the Veterans Administration Hospital and underwent another

MRI.  From there, he went to Dr. Allen and underwent another surgery on both shoulders

the Friday preceding the August 5, 2008 hearing.
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Claimant stated that he has not worked anywhere since leaving Respondent

Superior because both of his arms constantly hurt.  This pain radiates to his neck and

hands, and interferes with his sleep.  His neck and right hand hurt 30 to 40 percent of the

time.  At the time of the hearing, he rated the neck pain as 10/10, but he attributed some

of it to his not taking pain medication that day.  He is on Hydrocodone.  The right elbow

bothers him when he attempts to use it.

He testified that he never had a neck injury prior to the February 15, 2005 incident.

His shoulder pain was not that serious after the incident, but grew worse after Respondents

stopped paying benefits.  Claimant stated that he had no doctor to tell about it until he went

to the VA and underwent testing.  He wants Respondents to pay for his bilateral shoulder

surgeries.

When questioned by Respondents, Claimant testified that at the time of the incident,

he was trying to remove an eight to ten-pound part to hand to a co-worker.  He stated that

he is left-handed.  According to Claimant, his left arm was hurting so bad he was unsure

what else had been injured.  After he reported the injury, he went to the emergency room.

X-rays were taken of both arms.  Only his left arm was swollen.  He was sent to the

company doctor, and from there, to Dr. Moore.  The doctors asked him where he hurt, and

he told them.  He has not worked since the three-week stint following the incident.

Claimant first went to Dr. Allen for arm and shoulder problems in April 2008.  The

emergency room physician referred gave him a referral.  After seeing Allen, Claimant went

to the VA for testing.

Early in his working history, Claimant performed construction work involving the

fitting of fiberglass and plastic pipe.  The labor was fairly physical in nature.  He had a heart
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attack in March or April of 2005, a few months after the alleged incident.  His previous

employment was an eight to ten-year stint of transporting motor homes and recreational

vehicles all over the United States.  He was often away from home three out of every four

weeks during that period.  Claimant stated that the steering wheels on these vehicles are

somewhat larger than that in an automobile.  He left that job because of hypertension,

which he has had since 1994.  He was also diagnosed with diabetes around that time.  His

Social Security disability claim was based in part on these two conditions.

With respect to his neck, Claimant stated that prior to February 15, 2005, his neck

bothered him at times when he was “doing work, bent over, straining, studying or

something like that.”

Under further questioning from his counsel, Claimant stated that his previous neck

pain only lasted until he quit whatever activity was causing the discomfort.  After he

returned to work following the February 15, 2005 incident, he operated a stamping press.

In doing so, he mostly used his right arm.  He informed Dr. Allen when he saw him in April

2008 that he was having problems in both shoulders and both arms.  On the other hand,

Dr. Moore in treating him in 2005 never asked him about his shoulders or right arm.  Moore

was only concerned about his hands and left elbow.

When questioned again by Respondents, Claimant stated that he ran the stamp

press primarily with his right hand for three weeks after the incident.  He operated it for two

to three hours each night before being sent home due to swelling in the left arm.  His right

arm did not swell, but became sore.  Dr. Moore asked Claimant where he was hurting, and

he told him that it was his elbow.
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Claimant under questioning from his attorney elaborated that when he answered

Moore, the doctor was holding and pressing on his left arm.  But he also stated that Moore

asked him if he had any pain, and he only told Moore of the pain radiating into his neck and

shoulder from the left arm.

Respondents called no witnesses.

Testimony-Deposition

Tommy Prickett.  Claimant was deposed on June 18, 2008, and the transcript

thereof was admitted as Claimant’s Exhibit 2.  Under questioning from Respondents, he

testified that prior to going to work for Respondent Superior, he delivered recreational

vehicles, cars and trucks for two separate employers.  Before that, he performed janitorial

services at the Wal-Mart distribution center in Searcy.  Prior  to that job, he was a carpentry

supervisor.  He was also previously employed at a window and glass door manufacturer.

There, he injured his thumb and received a workers’ compensation settlement.  Other than

that and the incident at issue, he has had no other injuries other than minor scrapes and

bruises.  He was diagnosed with diabetes in 1994.

He worked at Respondent Superior for eight or nine months.  The last date he

worked for Respondent Superior was February 15, 2005, the date of the accident.  The

only time he went there after that date was when he told them he was not able to work and

they sent him to a doctor.

Claimant testified that he is no longer able to drive for long periods because of his

arms.  His left elbow is not the same since the surgery, and still bothers him.  His opinion

was that the surgery did not improve his condition.
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His testimony was that he injured his shoulders, neck and left elbow at Respondent

Superior.  His job was to help assemble front end components for vehicles.  On February

15, 2005, he attempted to pull a part that was jammed into a shelve on a metal cart and

he felt an intense pain.  The shelf was six and one-half feet off the ground, and Claimant

is six feet tall. He was using both hands at neck level when pulling.  He described the pain

as occurring gradually after the incident.  Claimant reported the injury to his supervisor and

was taken to the emergency room.  He did not finish his shift.  At the time, he was

experiencing pain in his shoulders and swelling in his left hand and arm.  His arm turned

blue, was cold to the touch, and became numb.  He was x-rayed at the hospital and next

went to the company doctor.  Claimant’s left arm was wrapped and placed in a sling, and

he was provided pain medication.  At the time of this visit, he was having neck pain.

Claimant stated that he saw Dr. Michael Moore next.  He could not recall anyone

at the office asking what his symptoms were, and he could not recall relating them.  He

was not aware that he had ever been released by Moore.  Claimant still undergoes physical

therapy three times a week.  He never went back to Dr. Moore.

He could not recall ever being told that no more treatment was going to be provided

for the arm.  The adjustor never told him as much in a letter.  However, the personnel

manager for Superior told him this–that he would “see to it” that Claimant got no further

treatment and that he would never “get a penny” from Superior.  At this time, he was still

in a cast from the surgery by Dr. Moore.  He was sent to the company doctor.  The doctor

gave him work restrictions and prescribed strong pain medication.  Claimant delivered the

note to Superior, and then went home.  He was placed on 12 months of sick leave, and the
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company never contacted him.  Claimant did not obtain a release during that time.  During

this period, he had never had any treatment for his shoulders or right arm.

With respect to his shoulders, neck and right arm, Claimant testified that he sought

treatment for them at the emergency room at the White River Medical Center, and then at

the VA Hospital.  He has undergone three or four MRIs.  Claimant could not remember the

time frame of this treatment.  He stated that he sought help because he could not move

his right arm.  The condition had grown worse over time.  He did not think he ever related

any right arm problems to Dr. Moore.  Dr. Allen performed right rotator cuff surgery.  At

first, Claimant stated that no one referred him there; he contacted Allen himself and was

told to come see him after he got on Medicare or Medicaid.  Later, he admitted that the

emergency room doctor referred him.  He stated that he never checked to see if his rotator

cuff surgery would be covered by workers’ compensation; Claimant did not contact the

adjustor about it.  However, he had already been told by the adjustor that Superior had cut

off his benefits.  He did not tell Allen that he believed the incident at Respondent Superior

caused his right shoulder problem because  he “didn’t figure it would do any good.”

However, he did inform the VA doctors of his belief that his job at Superior caused the

problem.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

On February 15, 2005, Claimant presented to Baptist Health Medical Center in

Heber Springs and underwent an x-ray of his left elbow, which was normal.  He went to Dr.

John Warnock on February 25, 2005 and complained of pain in his left elbow that radiates
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up to his shoulder and down to his hand.  Claimant also stated that his arm gets “ice cold.”

He related that “he is still running a machine but he uses the [right] arm almost extensively

[sic–probably should read ‘exclusively’].”  He was assessed as having left forearm strain.

On a return visit on March 11, 2005, he reported that his arm swells if he tries to use it.

Claimant was assessed as having left radial tunnel syndrome versus ulnar nerve

entrapment (cubital tunnel syndrome), and was referred to Dr. Michael Moore.

Dr. Moore on March 22, 2005 related Claimant’s history in pertinent part as follows:

[Claimant] was seen at the Arkansas Hand Center on 03/22/05 for evaluation
of his left arm.  As you may remember, he is a pleasant, 54-year-old, left-
hand dominant gentleman who was at work at Superior on 02/15/05 when
he injured his left elbow.  He reports that he was reaching up to grab a heavy
part when he felt a burning sensation over the anterior aspect of the left
elbow.  Following this incident, he noted pain and swelling in his left arm.  In
addition, he experienced intermittent numbness in the long, ring, and small
fingers.  Mr. Prickett has been treated with conservative measures, including
splinting; unfortunately, his symptoms have persisted.  He complains of pain
over the anterior aspect of the left elbow and pain that radiates from the
medial aspect of the elbow in to the hand.  He describes numbness in the
long, right, and small fingers.  The symptoms are aggravated with lifting,
gripping, pushing, and pulling.  Mr. Prickett also describes occasional neck
pain.

Moore opined that Claimant’s history and examination might be consistent with a partial

or complete tear of the left tear of the left elbow biceps tendon, and that he might also have

left cubital tunnel syndrome and/or medial or lateral epicondylitis.  An MRI and a nerve

conduction study were recommended.  The March 31, 2005 left elbow MRI showed a

partial to full-thickness tear of the common extensor tendon and was consistent with left

lateral epicondylitis.  The nerve conduction and EMG studies done by Dr. Reginald

Rutherford the same day showed mild left carpal and cubital tunnel syndrome.  Dr. Moore
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on April 26, 2005 wrote that Claimant would require surgery, and released him to return to

work the next day provided that there was no use of his left arm and hand.

On September 26, 2005, he performed a left carpal and cubital tunnel release, and

a left lateral epicondylectomy and extensor carpi radialis brevis release.  When Claimant

returned to Dr. Moore in October 11, 2005, he reported residual numbness in the left

fingers, which Moore stated was not uncommon after cubital tunnel surgery.  He wrote that

Claimant would begin therapy, and that he could perform light duty work provided that no

use of the left arm was involved.  Dr. Warnock saw Claimant on October 18, 2005 and

wrote that Claimant could take a pain pill at work, but that he must be in a controlled

environment, and shielded from moving parts and machinery.

On November 8, 2005, Dr. Moore wrote that Claimant’s finger numbness had not

improved, six weeks following surgery, but that nothing else of significance was reported.

He was to continue therapy.  Claimant underwent another EMG and nerve conduction

study on December 20, 2005, which showed improvement in the function of the medial and

ulnar nerves, which residual abnormality mild in degree.  Dr. Moore saw Claimant again

on December 22, 2005, and noted that Claimant continued to report residual numbness

in some of the fingers on his left hand, along with mild numbness along the lateral aspect

of the left elbow and residual weakness in the left wrist and hand.  The pain in the elbow

had improved.  Moore opined that Claimant has reached maximum medical improvement

following the surgery, and that he could resume regular work activities within his physical

capabilities.

Claimant underwent an MRI of his cervical spine on May 31, 2007.  It showed mild

spondylosis from C3 through C6, with no stenosis or focal disc herniation.
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On April 3, 2008, Claimant saw Dr. James Allen for left and right shoulder pain,

which he stated was gradual in onset.  Claimant told Allen that the left shoulder pain began

“several weeks ago,” and that the pain in the right shoulder started “two years ago.”

Review of x-ray films showed a right rotator cuff tear.  He was given the diagnoses of

osteoarthritis in the AC joint and “Rotator cuff tear (degenerative).”  Dr. Allen performed an

arthroscopy with arthroscopic acromioplasty and distal clavicle resection plus mini-open

cuff repair on April 16, 2008.  The pre and post-operative diagnoses were torn rotator cuff

with acromioclavicular joint disease-right shoulder.  On July 11, 2008, Allen recommended

home exercises.

He returned to Dr. Allen on July 15, 2008, complaining of pain in his right and left

shoulders and a frozen left shoulder.  As before, the note reflects that the onset of the left

shoulder pain was gradual and began “several weeks ago.”  Allen diagnosed him as having

severe left adhesive capsulitis of the shoulder.  Diagnoses of osteoarthritis of the AC joint

and a degenerative rotator cuff tear are also listed, but the note does not reflect whether

these conditions pertain to the right or left shoulder.  Also, no diagnostic tests are listed

that show the basis for these diagnoses.  His therapy evaluation on that date reflects a

diagnosis of left shoulder impingement.  A left shoulder arthroscopy was scheduled for July

25, 2008; however, the records of the procedure were not offered into evidence at the

hearing.

ADJUDICATION

A. Compensability

Claimant has contended that in addition to the left wrist and elbow injuries he

sustained on February 15, 2005, which Respondents accepted as compensable, he also
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sustained compensable injuries to his neck, shoulders and right arm.  These alleged

injuries have been controverted in their entirety.  While Claimant in his testimony and in

statements to his physician related that his pain came on gradually, he is arguing that

these injuries are specific incident and not gradual-onset in origin.  He alludes to his

alleged right arm injury being due to operating a stamp press machine almost exclusively

with his right arm.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1

(2000);  Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).

The test is  whether a causal connection between the two episodes exists.  Sword, supra;

Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a

causal connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  A compensable consequence must be established utilizing all of the statutory
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elements of compensability.  Swafford v. Pocahontas Pub. Sch., 2007 AWCC 149, Claim

No. F508325 (Full Commission Opinion filed December 3, 2007).  This includes the

requirement that there be medical evidence of an injury support by objective findings.

Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission

Opinion filed April 28, 2003).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.

La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Neck.  Claimant testified that he never had a neck injury prior to the February 15,

2005 incident.  When he was attempting to pull the part out of the cart that day, the shelf

was at neck level.  Some time after that incident, his neck began to ache.  His left arm pain

radiated into his neck.  He testified that he reported his neck hurting when he went to the
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emergency room.  Presently, his neck hurts 30 to 40 percent of the time.  The day of the

hearing, he rated the pain as 10/10.  However, he also stated that prior to the February 15

incident, his neck troubled him when he was bent over, straining, studying or doing

something similar.  He added that these problems would cease when he stopped

performing the activity in question.  Dr. Moore in his March 22, 2005 notes stated that

Claimant reported having “occasional neck pain.”

A cervical MRI performed on Claimant on May 31, 2007 only reflected degenerative

findings–mild spondylosis from C3 through C6, with no stenosis or focal disc herniation.

Claimant has not shown that he has objective findings of an acute neck injury.  Hence, he

has not met his burden of proof.

Right arm.  Claimant testified that for three weeks after the February 15 incident, he

ran the stamp press primarily with his right hand for two to three hours each night.  He

stated that his right arm did not swell, but became sore.  Claimant did not think he ever

related any right arm problems to Dr. Moore, who treated his left arm.  He stated that he

eventually sought medical attention at White River Medical Center and at the VA Hospital

because he could not move the arm.  The condition had grown worse over time.  However,

the record before me is devoid of any objective findings of any right arm injury or condition.

Hence, Claimant has not proven that he sustained a compensable injury to it.

Left shoulder.  Likewise, while Claimant’s medical records reflect that Dr. Allen

diagnosed him as having severe left shoulder adhesive capsulitis, there is nothing in

Claimant’s medical records revealing how Allen determined this.  There are no MRIs or x-

rays of the shoulder, and there are no records of the left shoulder surgery he was to

undergo.  Moreover, while the record reflects that he also was given diagnoses of
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osteoarthritis of the AC joint and a degenerative rotator cuff tear, the record does not

reflect if these pertain to the left shoulder.  Regardless, they are degenerative findings.  I

also note that when he presented for treatment with Dr. Allen on April 3, 2008, over three

years after the February 15, 2005 incident, he stated that his left shoulder pain only began

“several weeks” before.  Thus, even if Claimant had objective findings of an acute injury,

I could not find them to be causally related to the February 2005 incident without resorting

to speculation and conjecture, which I am not permitted to do.  Speculation and conjecture

cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).  Hence, he has not proven by a preponderance of the

credible evidence that he sustained a compensable left shoulder injury.

Right shoulder.  As for his right shoulder, Claimant has objective findings in the

forms of osteoarthritis in the acromioclavicular joint and a torn rotator cuff.  Dr. Allen’s

finding on initial examination was that the tear was a degenerative one.  However, his

diagnosis on the surgical report no longer reflected an assessment that the tear was

degenerative in nature.  He performed an arthroscopy with arthroscopic acromioplasty and

distal clavicle resection plus mini-open cuff repair on April 16, 2008.  Claimant’s testimony

was that his shoulder pain was not that serious after the February 15, 2005 incident at

Respondent Superior, but grew worse after Respondents stopped paying benefits.  But I

note that when he first saw Allen in April 2008, Claimant related that his right shoulder pain

only started two years before.  But this would date the onset of the pain more than one

year following the February 2005 incident.  Thus, apart from whether or not Claimant only

had degenerative findings in this shoulder, to tie his condition to the February 2005
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occurrence would require speculation and conjecture.  He has not proven that this was a

compensable injury.

In finding that these injuries have not been proven to be compensable, I am not

unmindful that Dr. Allen apparently signed and dated a printed statement (which is part of

Claimant’s Exhibit 1) that reads:

TO WHOM IT MAY CONCERN:

IT IS MY OPINION BASED UPON A REASONABLE DEGREE OF
MEDICAL CERTAINTY THAT GIVEN THE HISTORY THAT MR.
PRICKETT, A 54 YR. OLD MAN, HAS GIVEN OF [sic] PULLING A PART
OFF A CART FOR A CORVETTE DURING THE TIME HE WAS A
MACHINE OPERATOR FOR SUPERIOR INDUSTRIES IN HEBER
SPRINGS, ARKANSAS, AND GIVEN THE FACT THAT WHEN HE JERKED
ON THE PART, HE FELT A STINGING BURNING PAIN NOT ONLY IN HIS
LEFT SHOULDER AND LEFT ARM AND NECK REQUIRING A SURGICAL
REPAIR OF HIS LEFT ARM AND ELBOW BY DR. MICHAEL MOORE, BUT
ALSO EXPERIENCED A SHARP PAIN IN HIS RIGHT SHOULDER LATER
REQUIRING A SURGICAL REPAIR BY MYSELF, AND GIVEN THIS
HISTORY OF THIS LEFT ARM AND SHOULDER INJURY BEING
ACCEPTED AS COMPENSABLE BY HIS EMPLOYER’S WORKER’S
COMPENSATION INSURANCE COMPANY, CERTAINLY THIS INJURY
WHICH OCCURRED ON OR AROUND FEBRUARY 5 [sic], 2005, CAUSING
MR. PRICKETT CONTINUOUS PAIN IN HIS SHOULDERS AND BOTH
ARMS SINCE THAT INJURY SEVERE ENOUGH TO INTERFERE WITH
HIS SLEEP REQUIRING HIM TO SLEEP ON HIS BACK FROM THAT
INJURY FORWARD (EVEN THOUGH HE USUALLY SLEPT ON HIS SIDE
BEFORE THIS),

IT IS, THEREFORE, MY OPINION BASED UPON A REASONABLE
DEGREE OF MEDICAL CERTAINTY THAT THE MAJOR CAUSE [I.E.
MORE THAN 50%] OF THE NEED FOR HIS SHOULDER SURGERIES
GIVEN THIS HISTORY FROM MR. PRICKETT WAS THIS INJURY WHICH
CLEARLY AGGRAVATED HIS PREEXISTING ARTHRITIC DISEASE
ULTIMATELY COMBINING WITH THE INJURY TO CAUSE MR. PRICKETT
SIGNIFICANT PAIN AND, THEREFORE, THE FEBRUARY 5 [sic], 2005,
INJURY WAS THE MAJOR CAUSE [MORE THAN 50%] OF HIS NEED FOR
MEDICAL TREATMENT TO HIS SHOULDERS AND LEFT ARM, IN OTHER
WORDS, EVEN THOUGH HE MAY HAVE HAD PREEXISTING ARTHRITIS
BEFORE HE WENT TO WORK FOR HIS EMPLOYER, IT IS MY BELIEF
THAT THE MAJOR CAUSE [MORE THAN 50%] OF HIS PRESENT
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DISABILITY AND/OR NEED FOR TREATMENT ARISES OUT OF SAID
INDUSTRIAL ACCIDENT WHICH OCCURRED ON OR AROUND
FEBRUARY 5 [sic], 2005.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when examining

medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Here, Dr. Allen’s statement is speculative because (1) none of the above information

that Claimant purportedly related to Dr. Allen is in any of his treatment records with Allen;

(2)  the statement above that “when [Claimant] jerked on the part, he felt a stinging burning

pain” in his left shoulder and “sharp pain in his right shoulder” does not comport with

Claimant’s statements to Allen in his medical record concerning the time line of his

shoulder problems; and (3) these statements are at odds with his hearing testimony that

his shoulder pain developed over time.  Hence, I cannot credit Dr. Allen’s opinion.
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In sum, Claimant has not proven by a preponderance of the evidence that his

shoulder, neck and right arm conditions are compensable.

B. Reasonable and Necessary Medical Treatment

Claimant has contended that he is entitled to reasonable and necessary medical

treatment of his shoulders, arms and neck.  However, because he has not proven that he

sustained compensable injuries to his shoulders, neck or right arm, this portion of the issue

is moot and will not be addressed.

As for additional treatment of his left wrist and elbow, which Respondents accepted

as compensable, Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).
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Dr. Moore, who performed the left carpal and cubital tunnel release surgery on

Claimant on September 26, 2005, opined on December 22, 2005 that he reached

maximum medical improvement as of that date.  His medical records in evidence do not

reflect any treatment of his left arm after that date.  Claimant testified at the hearing that

he has not worked anywhere since leaving Respondent Superior because both of his arms

constantly hurt, and that the arm  This pain radiates to his neck and hands and hinders

sleeping.  But nothing in evidence reflects that further treatment of the left arm is

recommended.  For me to find that he requires additional treatment of his left arm would

entail speculation and conjecture.  I find that Claimant reached the end of his healing

period with respect to his left arm as of December 22, 2005, and that Respondents are

only liable for his treatment through that date.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact

set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


