
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F801971 (12/18/07)

RONALD POIRIER, EMPLOYEE  CLAIMANT

RIKARD & SONS, INC., EMPLOYER         RESPONDENT

NEW HAMPSHIRE INS. CO., CARRIER         RESPONDENT

OPINION FILED AUGUST 25, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 21, 2008,
at Marion, Crittenden County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE FRANK B. NEWELL, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On June 24, 2008, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.  Further, the parties stipulated that the claimant

earned an average weekly wage of $400.00, based on a $10.00 per hour, 40-hour work week.

The testimony of Ronald Poirier- the claimant, James Hinshaw, and Timothy Lee Rikard,

coupled with medical report and other documents comprise the record in this claim.
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DISCUSSION

Ronald Poirier, the claimant, with a date of birth of February 1, 1959, completed the 9th

grade and later obtained his GED.  Claimant commenced his employment with respondent-

employer on December 11, 2006, as a air conditioner installer.

The claimant asserts that on December 18, 2007, he sustained an injury in the form of an

inguinal hernia within the course and scope of his employment.  Specifically, the claimant

testified that while working with a co-worker, James Hinshaw, and lifting, pushing and placing a

5-ton air conditioning unit he experienced a straining and burning sensation in his groin area. 

Claimant acknowledged that he did not mention the occurrence to his co-worker at that time. 

Claimant continued working and completed his work day.  Claimant’s testimony reflects that as

he continued working following the straining incident his symptoms progressive worsened.  

The testimony of the claimant reflects that upon arriving home and examining the area of

his symptoms he noticed the bulging, which he assessed as a hernia, although he has never

previously had one.  The claimant maintains that the following day he informed his supervisor,

Timothy Rikard, the he had injured himself on the job lifting the air conditioning unit.  The

testimony of the claimant reflects that he was told by Mr. Rikard to an appointment with the

company doctor.  Claimant testified that he continued to work and that he scheduled the

appointment with Dr. Pierce.  Claimant’s testimony reflects that the appointment, thought

scheduled, could not be had until January 15, 2008.

The claimant testified that he was referred by Dr. Pierce to a surgeon to repair the

diagnosed hernia and that surgery was scheduled at Crittenden Memorial Hospital.  Claimant

canceled the scheduled surgery when he was informed by the workers’ compensation insurance



3

carrier that the claim was being denied.

During cross-examination, the claimant acknowledged that he continued to work

following the injury for several weeks.  Claimant explained that he could not afford to be without

wages for two (2) weeks while awaiting the payment of workers’ compensation indemnity

benefits.  Further, claimant acknowledged that he was seen by Dr. Pierce on three (3) occasions

in connection with his injury, and that he has not received a bill for the services.

The testimony of Mr. James Hinshaw reflects that he was working with the claimant on

December 18, 2007, installing a self-contained 5-ton unit.  Mr. Hinshaw testified that their efforts

in performing the afore included raising the unit on its side, sliding a plastic pad under it, and

pushing the unit up close to the house.  Mr. Hinshaw estimates the weight of the self-contained

5-ton unit to be between 375 to 400 pounds.  Mr. Hinshaw testified that by the time the unit was

in place and  pushed it closer to the house he and the claimant gather their tools and ended their

work day.  Mr. Hinshaw and the claimant returned the following day and attached the duct work

to the unit.

The testimony of Mr. Timothy Lee Rikard reflects that at the time the claimant reported

having injured himself while placing the 5-ton unit he instructed the claimant to schedule an

appointment with respondent’s designated medical provider.  Mr. Rikard’s testimony reflects that

the claimant told him at the time of the reporting the he had continued to work following the

injury and that he hoped the injury/symptoms would resolve without the need for medical

treatment.  Mr. Rikard testified that it was his impression that the injury/incident had occurred a

couple of weeks prior to the time the claimant reported it to him.  

The testimony of Mr. Rikard reflects that he told the claimant the which medical provider
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to see, the company doctor.  Based on the fact that the claimant was seen by Dr. Trent Pierce on

January 15, 2008, Mr. Rikard is of the opinion that his conversation with the claimant, in which

the claimant first reported the injury, occurred on January 14, 2008.  Mr. Rikard’s testimony

reflects that it has been his experience that there is no delay between the time an appointment is

scheduled by his employees with Dr. Pierce and the actual examination.  

Mr. Rikard’s testimony reflects that at all times, since the claimant first reported the

injury the claimant has maintained that the injury occurred with performing work for respondent. 

The testimony of Mr. Rikard reflects that respondent-employer paid for the claimant’s visit to Dr.

Pierce.  Further, the testimony in the record reflects that respondent-employer has accommodated

the claimant in his continued employment with respect to lifting requirements.

The medical in the record reflects that the claimant was seen on January 15, 2008, by Dr.

Trent P. Pierce at the Family Practice Center of West Memphis.  The January 15, 2008, Progress

Note relative to the afore visit reflects, in pertinent part:

S - - This is a workman’s compensation injury for Rikkard and Sons.
the patient was lifting a heavy air conditioning unit and sustained a 
strain injury involving the right groin.  The patient continues to have
discomfort, pain and a stinging sensation.  There is no overt swelling.
There is no swelling involving the sac.  Examination reveals no masses 
involving the sac and no overt hernia on examination fo the exterior.
However with digital examination and coughing there is a bulge that
occurs on the right side suggestive of an early hernia.  I recommended 
referral to a general surgeon for evaluation of this condition.  There may
be some component of musculosketal injury in this area.  Treat with
Anapox.  Return P.R.N.    (RX. #1, p. 1).

Dr. Pierce authored a Certificate For Fitness For Work on January 15, 2008, in conjunction with 

his examination/treatment of the claimant during the visit.  The certificate reflects the claimant’s 

date of injury as December 18, 2007, while lifting 5 ton A/C and straining his groin.  Further, the
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certificate reflects the identity of the general surgeon to whom the claimant was referred, Dr. 

David Ford, as well as the date of a scheduled appointment, January 24, 2008. (RX. #1,p. 2).

On January 24, 2008, the claimant was seen by Dr. David Ford pursuant to the referral of 

Dr. Pierce.  The January 24, 2008, chart note relative to the visit reflects, in pertinent part:

48 y/o WM, referred by Dr. Pierce for evaluation of possible hernia.
He was lifting an air conditioner and strained his right groin in December,
and has been having pain since.  No obstructive type symptoms.

Review of systems: .   .   .    .  Pain in right groin pain and is not improved.

EXAM:

ABDOMEN:      Soft, no evidence of RIH or LIH, but tender on palpation
     at the external and internal rings.

IMPRESSION:    Right groin pull/strain

PLAN:
Explained to him that this will take weeks and even several months

to completely go away.  I have recommended non-steroid anti-inflammatory
drugs, probably what Dr. Pierce has prescribed.  He is to stay away from 
heavy lifting as much as he can.  If this has not resolved in 4 - 6 wks, I’d
like to re-examine just to make sure there is no evidence of hernia at that
point. (RX. #1,p. 3).

The claimant was again seen by Dr. Ford on February 12, 2008.  The February 12, 2008, chart 

note reflects, in pertinent part:

Back for evaluation.  Has been working but doing no heavy lifting.
His complaint now is that he is unable to get an erection.  This is new and
happened after the injury, according to patient.

On exam, patient does have a palpable bulge now and has a reducible
RIH.  No evidence of LIH.  It’s positive at this point, and this needs to be 
repaired.  I’d like to have him see a urologist before we proceed with inguinal
hernia repair, if at all possible.

I discussed with the pt the risks/benefits of open RIH repair with
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mesh, incl. bleeding, infections, .    .   .  He understands all and desires to
proceed.  He’ll need to avoid heavy lifting at work for 4 wks postoperatively
but should be able to go back to work with no heavy lifting approx. 2 wks
after surgery.  My plan is to schedule him for hernia repair after he has 
a chance to see a urologist.  (RX. #1, p. 4).

On February 18, 2008, the claimant was seen by Dr. Pierce pursuant to a referral back 

from Dr. Ford.  Dr. Pierce attempted to have the claimant seen by a urologist as recommended by 

Dr. Ford however was unsuccessful in finding a provider would see him due to the workers’ 

compensation aspect of the injury.  The claimant was provided Viagra to treat the erectile 

dysfunction.  A February 21, 2008, entry in the records of Dr. Pierce regarding the claimant 

reflects: 

S - - I discussed this case with Dr. David Ford and it is my recommendation
that he pursue ventral hernia repair.  Discussed this at length with Dr. Ford
as I feel that the patient’s erectile dysfunction is secondary to his ventral 
hernia or a workman’s comp issue.  Dr. Ford is in agreement with me. 
Return P.R.N. (RX. #1, p. 5).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medial reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 18, 2007, the relationship of employee-employer-carrier existed 

among the parties.

3. On December 18, 2007, the claimant earned an average weekly wage of $400.00, 

which generates compensation benefits rates of $267.00/$200.00, for temporary total/permanent

partial disability.
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4. On December 18, 2007, the claimant did not sustained a compensable hernia in 

accordance with the provisions Ark. Code Ann. §11-9-523.  Specifically, the claimant has failed

to satisfy second and third requirements necessary to establish compensability.

5. On December 18, 2007, the claimant did sustain a injury arising out of and in the 

course of his employment. 

6. The respondent shall pay all reasonable hospital and medical expenses in 

connection with and arising out of the injury of December 18, 2007.

7. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant maintains that while within the course and scope of his employment with

respondent-employer, he sustained a injury in the form of a hernia while lifting/pushing and

putting in place a large air conditioning unit.  The claimant seeks appropriate corresponding

workers’ compensation benefit as a result of the injury.  Respondents take the position that the

claimant did not sustain a compensable hernia in accordance with the designated statutory

provision.

The present claim is one governed by the provision of Ac 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

There is not a dispute regarding the duties that the claimant discharged in the employment

of respondent-employer on December 18, 2007.  The claimant is a air condition installer.  On

December 18, 2007, the claimant and James Hinshaw, a co-worker, were replacing plastic pad at

a residence.  The residence has been repaired following fire damage.  In performing their duties,
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the claimant and Mr. Hinshaw had to raise a 5-ton self-contained unit on its side.  The credible

testimony in the record reflects that the unit weighed between 375 and 400 pounds.  The claimant

experience  burning sensation in the right groin area at the time of the lifting.   Once the unit was

placed on the plastic pad, after having been lifted it was then pushed in place so that the duct

work could be attached.  The claimant and Mr. Hinshaw completed the work day once the unit

was pushed up against the house.  The duct work was attached the following day.

Claimant acknowledged that he did not mention his pain/discomfort to Mr. Hinshaw at

the time of the occurrence.  Further, the claimant was questioned specifically regarding whether

he ceased work following the occurrence and onset of symptoms and responded that he did not. 

Although the claimant asserts that he reported his injury from the December 18, 2007, strain to

his supervisor the following day, the testimony of Mr. Rikard, the supervisor is to the contrary. 

Mr. Rikard testified that while he could not recall the specific date that the claimant relayed that

the he felt he had hurt himself on the job, it was his impression that the incident had occurred a

couple of weeks earlier, claimant having relayed that he wanted to see if the symptoms improved

before reporting.  

Mr. Rikard placed the time frame of the claimant’s reporting of the work-related injury at

January 14, 2008, based on the fact that the claimant was seen by respondent’s designated

medical provider on January 15, 2008.  While Mr. Rikard directed the claimant to make the

appointment with the designated medical provider, he testified that he notified the workers’

compensation insurance carrier of the claimant’s injury on the same date that he was notified by

the claimant.  Further, the credible testimony in the record reflects that there is not a delay in

getting in to see the designated medical provider, Dr. Pierce at the Family Practice Center of
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West Memphis.  

Ark. Code Ann. §11-9-523 provides, in pertinent part:

(a)   In all cases of claims for hernia, it shall be shown to the satisfaction
of the Workers’ Compensation Commission:
(1)   That the occurrence of the hernia immediately followed as the result
of sudden effort, severe strain, or the application of force directly to the
abdominal wall;
(2)   That there was severe pain in the hernial region;
(3)   That the pain caused the employee to cease work immediately;
(4)   That notice of the occurrence was given to the employer within 
forty-eight (48) hours thereafter; and
(5)   That the physical distress following the occurrence of the hernia 
was such as to require the attendance of a licensed physician within 
seventy-two (72) hours after the occurrence. 

In the instant claim, as noted above, the claimant specifically stated that the symptoms following

the lifting/strain incident were not such that he ceased worked immediately.  Further, the credible

evidence in the record reflects that the earliest that the claimant reported the December 18, 2007,

injury to his supervisor was January 14, 2008.  Accordingly, the claimant has failed to satisfy the

requirements of the hernia statute in order to establish the compensability of same.

In Ayres v. Historic Preservation Association, 24 Ark. App. 40, 747 S.W.2d 587 (1988),

the court observed, regarding the requirements of the hernia section:

Those requirements are designed to make an award of compensation 
for hernia dependent on the manner in which the hernia occurred rather
than on its mere existence and to separate congenital or preexisting hernias
from those resulting from trauma or effort at work. 

Id. 44.   The special requirements imposed by the hernia section were found not applicable to 

hiatal hernias.  Lovless v. Garrison Furniture Company, 251 Ark. 776, 475 S.W.2d 158 (1972).

As noted above the present claim is one governed by the provision of Act 796 of 1993 

since the claim is for workers’ compensation benefits attributable to an injury occurring
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following the enactment of the provision.    Act 796 of 1993 set forth the definition of 

“compensable injury” to include an accidental injury as well as a hernia:

(i)   An accidental injury causing internal or external physical harm
to the body .   .    . , arising out of and in the course of employment
and which requires medical services or results in disability or death.
An injury is “accidental” only if it is caused by a specific incident 
and is identifiable by time and place of occurrence;

In Jobe v. Wal-Mart Stores, Inc., 66 Ark. App 114, 987 S.W.2d 764 (1999), the claimant

sustained an incisional hernia.  The parties acknowledged that Jobe did not meet the

requirements for a hernia injury as set out in Ark. Code Ann. §11-9-523, nor did it constitute an

“accidental” injury.

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, a claimant must establish by a preponderance of the

evidence: an injury arising out of and in the course of employment; that the injury caused internal

or external harm to the body which required medical services or resulted in disability or death;

medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and that the injury was caused by a specific incident and identifiable by

time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i).

In the instant claim, the evidence preponderates that the claimant, while lifting on a heavy

air conditioning unit on December 18, 2007, sustained a strain injury involving the right groin,

which resulted in discomfort, pain and a stinging sensation.  The evidence further reflects that

when the claimant’s symptoms did not abate he reported the injury to his supervisor on or about

January 14, 2008.  While a medical examination regarding the injury, which was performed on

January 15, 2008, did not reveal masses involving the sac or an overt hernia of the exterior, a
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digital examination and coughing did disclose a bulge that occurred on the right side “suggestive

of an early hernia”.   The claimant was directed to refrain from lifting greater than 20 pounds by

Dr. Pierce as a result of the January 15, 2008, examination, and was referred to a general

surgeon.  The certificate for fitness for work generated by Dr. Pierce in connection with his

examination of the claimant note “strained groin” in describing the claimant’s injury under the

remarks entry.

At the time of the claimant’s January 24, 2008, examination by the surgeon, Dr. David

Ford, to whom he had been referred regarding his injury, the impression of the surgeon regarding

the claimant’s injury was that of right groin pull/strain.  When seen by the surgeon on follow-up

on February 12, 2008, the claimant’s examination disclosed a “palpable bulge now” and “a

reducible RIH”[right inguinal hernia], for which surgery was recommended.  The claimant has

sustained his burden of proof by a preponderance of the credible evidence that he sustained a

strain groin injury within the course and scope of his employment on December 18, 2007, which

has resulted in internal harm to the body requiring medical services, with medical evidence

supported by objective findings and that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Respondents have controverted this claim in its

entirety.

AWARD

Respondents are herein ordered and directed to pay all reasonably and necessary medical,

hospital, nursing and other apparatus expenses arising out or and in connection with the

treatment of the claimant’s compensable injury of December 18, 2007, to include appropriate

corresponding medical travel and resulting temporary total disability benefits.
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________________
      Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    
      


