
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F708337

BRITTANY L. PIGGEE CLAIMANT

KROGER RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JULY 2, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondents represented at the hearing by the HONORABLE MICHAEL C. STILES,
Attorney at Law, Little Rock, Arkansas.  Respondents are now represented by the
HONORABLE MICHAEL LEE WRIGHT, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on May 15,

2008.  A prehearing conference was held on March 11, 2008 and a prehearing order

was filed on the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a July 15, 2007, employer-employee
relationship.

2.  The compensation rates are $318/239.

3.  Respondents controverted the claim.

The claimant contends that she sustained a compensable injury in the form of

migraine headaches and is entitled to medical benefits, prescription medication and

temporary total disability benefits from August 25, 2007 through September 11, 2007,

and from September 16, 2007 through November 4, 2007.
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Respondents contend that the claimant did not sustain a compensable injury in

the course and scope of her employment.  Respondents contend there are no objective

findings to support a compensable injury and the claimant’s current problems with

migraines are pre-existing conditions for which respondents are not liable. 

Respondents alternatively contend that if the claimant is found to have a compensable

injury, she did not miss sufficient time to be entitled to temporary total disability benefits

and no physician has taken the claimant off work.  Respondents also request a set off

for all group benefits and unemployment benefits that have been paid in this matter, if

the claim is found to be compensable.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Temporary total disability benefits.

3.  Offset of group benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a July 15, 2007, employer-employee relationship

2.  The compensation rates are $318/239.
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3.  Respondents controverted the claim.

4.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury in the form of migraine headaches arising out of and in

the course of her employment and supported by objective findings.

5.  Respondents are responsible for medical treatment that was pursued at the

direction of the employer; specifically, Dr. Jeffery Eisenach, Dr. Susan Ebel, Dr.

Reginald Rutherford and Dr. Andrew Lawton.

DISCUSSION

The claimant began her employment with the respondent in October 2001, as a

cashier and was promoted to supervisor in February 2002.  By July of 2007, the

claimant was promoted to backup customer service manager and worked 40 hours per

week.  The claimant testified that her headache problems started with the flashing

strobe light that hung down from the ceiling about 10 feet from the customer service

station.  The light would flash when the refrigeration would go down from a particular

temperature and the light was to notify management of a problem.  According to the

claimant, the light flashed constantly and about every day.

On July 15, 2007, the claimant got sick from the flashing light and she sought

medical care with Dr. Gary Harper and she was diagnosed with migraines.  The

claimant received medication and she got a note about the light from her doctor.  The

claimant thought she returned to work the following day and she reported to Sam King

that the light was bothering her.  The claimant described another incident where she

worked a Sunday from 2:00 p.m. to 10:00 p.m. and the light was flashing most of the

day and she had a migraine headache.  The claimant testified that in August 2007, she
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was off work for 17 days with a migraine headache.  The claimant testified that she took

herself off work from August 25, 2007 through September 11, 2007.  The claimant

returned to work for a few days and the light continued to bother her and she took a

personal leave of absence from September 16, 2007 through November 4, 2007 and

then she returned back to work.  Management had moved the light when the claimant

returned to work.  According to the claimant, not having the light helped but she

continued to have migraine headaches with different things bringing a headache on. 

The claimant ultimately left her employment and continues to work for another employer

on a part-time basis and goes to school, working on an elementary education degree. 

The claimant testified her migraines are getting better but she takes three different

medications.

Under cross examination, the claimant confirmed that a physician had not taken

her off work entirely for her migraines.  The claimant further confirmed that the light at

her employer had been moved in late October or early November 2007; however, she

still continued to have migraine headaches.  The claimant testified that even though the

light is now moved, the migraines can continue until menopause or simply until they go

away.  The claimant confirmed also that different things can bring on a migraine such

as food, heat, her period, stress and weather.  The claimant has worked for the

respondent some after being diagnosed with migraines.  The claimant confirmed that

she voluntarily left her employment with the respondent.

John Michael McCrory, associate manager at the respondent employer, testified

that he thought he sent the claimant to the company doctor after she complained of the

light causing her headaches.  He testified that possibly Mr. King, the store manager,
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might have referred the claimant to the company doctor.

Stephany Ann Leach, guest service manager for the respondent employer,

testified that she has worked for the respondent employer for 29 years and is familiar

with the claimant and the store and the light.  The purpose was to alert management

when the refrigeration changed temperatures and the light was meant to be noticeable

and would blink.  Ms. Leach testified that the claimant began having headaches and

had to miss work and eventually advised her that she thought the light was causing her

migraines.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).
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The claimant sought medical treatment initially with her family doctor, Dr. Gary

Harper, and he wrote a note for the employer, stating, “To whom it may concern-strobe

lights can trigger migraine headaches.”  Cl. Exh. No. 1, p. 4.  The claimant next saw Dr.

Lon Burba, a neurologist, and his July 26, 2007, letter states, “As you know, this is a 26-

y lady who states she has always had headaches but for the last three months, her

headaches have become worse.  She states there is a strobe light at work and this light

causes her severe headaches. . . .”  Dr. Burba in that same letter gave his diagnosis as

“Common migraine headaches.”  Cl., Exh. No. 1, pp. 5-6.

Claimant has the burden of proving by a preponderance of the evidence that his

condition is causally related to his employment.  Estridge v. Waste Mgmt., 343 Ark. 276,

33 S.W.3d 167 (2000).  The claimant must also establish a compensable injury by

medical evidence, supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D). 

“Objective findings” are those findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16).  The requirement that a compensable injury

be established by medical evidence supported by objective findings applies only to the

existence and extent of the injury; it is not essential to establish the causal relationship

between the injury and a work-related accident.  Wal-Mart Stores, Inc. v. VanWagner,

337 Ark. 443, 990 S.W.2d 522 (1999); Stephens Truck Lines v. Millican, 58 Ark. App.

275, 950 S.W.2d 472 (1997).

The claimant initially sought treatment with her general practitioner, Dr. Gary

Harper.  Dr. Harper referred the claimant to Dr. Lon Burba, neurologist, who ordered an

EEG, which provided normal results.  Respondents directed the claimant to the

company doctor at St. Vincent’s Family Clinic and she saw Dr. Jeffery Eisenach and Dr.
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Susan Ebel.  Dr. Eisenach referred the claimant next to Dr. Reginald Rutherford.  Dr.

Rutherford performed a lumbar puncture and this revealed an elevated opening

pressure of 22 with a normal CSF profile.  Dr. Rutherford opined these results

supported a possible diagnosis of benign intracranial hypertension.  Dr. Rutherford’s

October 12, 2007, report notes the claimant’s MRI study of the brain provided normal

results.  Dr. Rutherford referred the claimant to Dr. Andrew W. Lawton, a neuro-

ophthalmologist, and he evaluated the claimant and opined the claimant’s headaches

may be migrainous.  The claimant also saw Dr. Mary Louise Corbitt at the Arkansas

Headache Clinic on the referral of a customer.  Dr. Corbitt did not provide any new

information in her report of March 3, 2008.

After carefully reviewing all the medical evidence, I find the claimant has failed to

prove by a preponderance of the evidence that she sustained a compensable injury

causing migraine headaches arising out of and in the course of her employment and

supported by objective findings.  While migraine headaches are very real and

debilitating, the medical evidence does not clearly provide objective findings to support

the condition.  The various diagnostic tests, to include an MRI and EEG, provided

normal results.  The claimant has further failed to prove a causal connection between

her work and her condition.  For these reasons, I find the claimant has failed to prove a

compensable work injury.

An employer is generally only responsible for medical expenses when an

employee is determined to have suffered a compensable injury.  Ark. Code Ann. §11-9-

102(4)(a)(i).  However, in the present case, the claimant testified that her employer

directed her to the company doctor for an evaluation and treatment and this led the
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claimant to reasonably believe that the treatment would be covered by workers’

compensation.  The Commission held in Britain v. Southern Hospitalities, AWCC File

No. E310714 (March 16, 1995), that the employer was responsible for medical care for

the claimant even if the claim was not found to be compensable where the medical

treatment was at the direction of the employer.  The Commission was invoking the

equitable doctrine of estoppel and the Court of Appeals affirmed the Commission and

agreed that the employer was estopped from denying responsibility for the cost of

treatment rendered by the physicians seen by the claimant at the employer’s direction. 

Southern Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d 81 (1996).  In Snow v.

Alcoa, 15 Ark. App. 205, 691 S.W. 2d 194(1985), the Court set out the elements of

estoppel:

(1) The party to be estopped must know the facts; 2) he or
she must intend that his or her conduct shall be acted upon
or must act so that the party asserting the estoppel has a
right to believe the other party so intended; 3) the party
asserting the estoppel must be ignorant of the true facts;
and 4) the party asserting the estoppel must rely on the
other party’s conduct to his or her injury.

In the present case, I find the claimant’s situation is akin to the claimant in

Britain, and find that respondents are responsible for the medical care that was

received at the direction of the employer.  The equitable doctrine of estoppel applies to

the facts of the present case.  That medical care would include the initial company

physician, Dr. Jeffery Eisenach and Dr. Susan Ebel.  Dr. Eisenach referred the claimant

to Dr. Reginald Rutherford and Dr. Rutherford referred the claimant to Dr. Andrew

Lawton and this treatment would be the responsibility of respondents.
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ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury in the form of migraine headaches arising out of and in

the course of her employment and supported by objective findings.  Respondents are

responsible for medical treatment that was pursued at the direction of the employer;

specifically, Dr. Jeffery Eisenach, Dr. Susan Ebel, Dr. Reginald Rutherford and Dr.

Andrew Lawton.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


