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STATEMENT OF THE CASE

A hearing was conducted February 7, 2008, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.

A prehearing conference was conducted in this claim on December 19, 2007,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order, subject to an additional stipulation

concerning the applicable compensation rates.
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It was stipulated that the employee/employer/carrier relationship existed

between the claimant and respondent #1 at all relevant times, including May 31,

2007; and that respondent #1 had controverted this claim in its entirety.  At the

hearing, the parties agreed that the claimant’s average weekly wage was $549.29

which would entitle him to compensation rates of $366.00 per week for temporary

total disability and $275.00 per week for permanent partial disability in the event the

claim was found compensable. 

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable cervical

injury as the result of a specific incident identifiable in time and place of occurrence

on or about May 31, 2007; that respondent #1 should be held responsible for all

outstanding medical treatment, together with continued, reasonably necessary

medical treatment; that he was entitled to temporary total disability beginning when

he first started missing work on July 30, 2007, and continuing through the present,

maintaining that his healing period had not ended; and that a controverted

attorney’s fee should attach to any benefits awarded.  The claimant specifically

reserved entitlement to permanent disability benefits, if applicable.

Respondent #1 maintained that the claimant did not sustain an injury as the

result of a specific incident arising out of and during the course of his employment,
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contending that the claimant’s injury and cervical problems could not have arisen

in the manner alleged.  Furthermore, respondent #1 contended that there are

disputed issues surrounding the reporting of the claim, as well as the dates of the

alleged incident.  Alternatively, it contended that if an incident occurred, the claimant

merely sustained a temporary aggravation of his pre-existing condition and that

additional treatment was not associated with any work-related activities or the

alleged incident.  In the event compensability was found, respondent #1 contended

that  it  would  be  entitled  to  an offset for any group health and/or disability

benefits paid or on behalf of the claimant by another carrier pursuant to Ark. Code

Ann. §11-9-411.

Respondent #2 waived its right to participate on the issue of compensability

and agreed to defer to the outcome of litigation.

In addition to the claimant, John Sims was called as a corroborating witness.

Kathy Copeland, Johnny Peyton, and Troy Sean Graddy were called as witnesses

by the respondent.  The record is composed solely of the transcript of the February

7, 2008, hearing containing volumes of exhibits, together with a DVD introduced to

show the movement of the machine that allegedly caused the injury claimed.  The

DVD was introduced as “Respondents Exhibit D” and retained in the Commission

file.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained a cervical injury which arose out of and during

the course of his employment with Utility Manufacturing Company which

resulted from a specific incident identifiable in time and place of occurrence.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that his cervical problems, need for treatment, and disability are

causally related to an injury sustained while working for the employer herein.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

The claim turns entirely upon the claimant’s credibility.  As will be set out further

below, the claimant’s testimony is inconsistent with the medical history, and is

further disputed by respondents’ witnesses.  A claimant’s testimony is never

considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,
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684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Douglas Alan Pickard, is twenty-eight (28) years old.  He has

an eighth grade education.  The claimant was employed by Utility Trailer for

approximately five (5) years.  The claimant worked as a welder constructing large

truck trailers.  The claimant worked on an automated line which moved at an

extremely slow speed while the claimant ran his welds.  A DVD depicting the

operation of the machine was introduced as “Respondents’ Exhibit D.”  Again, the

DVD, as well as the testimony at the hearing, reflects that the automated machine

ran at an extremely slow speed.  The maximum speed was twenty inches (20") per

minute.  For larger trailers, the speed could be slowed down even further.  The

claimant’s testimony concerning how the alleged injury occurred is set out below:

Q     Now, tell us what happened on May 31st.

A     There’s a machine, and I was up in there welding, had one arm over.  It’s an
automatic welder that pulls two automatic welds across and runs two beads.  It’s
coming across.  I’m not sure if it caught my vortex or my hard hat or what, the
curtain rod that keeps the flash from flashing.  I was underneath there welding on
T’s, and as it was coming across, I felt it bump me.  I just kept on finishing my
welds, and it grabbed ahold of my hard hat or vortex or something, and it was just
slowly twisting.  I finished making my welds with it pulling and me pulling out.  I just
felt a sharp pain in my neck, twisted my neck.  My hard had, it didn’t actually jerk my
hard hat off, but between me jumping back and it pulling, my hard hat fell off and
twisted my neck.

Q     Okay.  Now, the gear you wear for your welding job includes a hard hat?

A     Yes, sir.

Q     Now, how does that fit on your head?
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A     It fits on your head, and it’s got adjustment in the back.  I keep mine tight
because you have to weld over, under, you know, upside down.  You don’t want it
to fall off.  And then it’s a hard hat that pulls down, and the vortex that goes around
your waist has fresh air running to your hood, to the back of your hood.

Q     Now, is this one of those hoods that can slide up or down depending on
whether you want to be protected or not?

A     Yes, sir.

Q     Okay.  At the time you were injured was that hood down or up?

A     It was down, and I had a chin strap that keeps the welding smoke and gases
from coming up.  That’s why you got fresh air in there.

Q     Was the welding – you said a welding mask?  Is that what it’s called?

A     It’s a welding hood, yes, sir.

Q     Welding hood.  Was it secure to your head?

A     Secured to my hard hat to my head, yes, sir.

Q     Okay.  Now, prior to May 31st, had you been in this same posture with regard
to this machine working?

A     Oh, yes, thousands of times.

Q     Okay.  Is that what you did on a normal day?

A     Yes, I was assigned to that area at the time.  I had been for a while, but I
moved all over the weld shop.

Q     Now, how tall are you?

A     6'2", I think.

Q     And were you standing straight up when the machine caught your helmet?

A     No, sir, I was hunched over, leaning over the front sub wedge and welding on
T’s.  I had my head and my arm up in the machine.
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Q     Okay, now, as you’re sitting there, did the machine run in front of you or behind
you or both?

A     It runs in front of me.

Q     Okay.  Did part of it run over the top of your head as you were hunched over?

A     No, sir, it just caught my hard hat.  I was hunched over in there and it caught
my hard hat.  It’s not a fast-moving machine, it’s just slowly moving.  It’s bumped me
before and, you know, I was just – it caught me.  I was finishing my wold, and it was
a combination of it moving slowly and me pulling, and it just kind of twisted, and my
hard hat was tight.  I was just kind of wedged in there while it twisted my neck,
slowly.

Q     Okay.  Now, we reviewed this machine, the way it operates?

A     Yes, sir.

Q     My recollection is there is a rectangular piece of steel that has a curtain
hanging from it?

A     Yes, sir.

Q     And is the automatic welder inside that?

A     Yes, it has curtains on all four sides to keep it from blinding you and splashing.

Q     And was it part of this rectangular steel apparatus that has the curtains hanging
on it that caught your helmet?

A     Yes, I believe it was the curtain rod.  It’s just little rods, and I believe it was the
curtain rod that actually – I’m not exactly sure what it hung on, my vortex or my
welding hood, or that it hung on, but –

Q     When you say vortex, is that a hose coming to your helmet to give you air?

A     Yes, sir, it’s like a belt you put around your waist to keep fresh air coming
through.

Q     Now, I know you said you were hunched over, and you feel something catch
your helmet?
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A     Yeah, I could feel it was there, yes, sir.

Q     Was that unusual to feel the automatic welder or part of it touch your helmet?

A     No, sir, it happens all the time....  (Tr.14-17)

The claimant stated that he immediately reported the alleged injury to his

supervisor, Johnny Peyton.  After reporting the incident, the claimant returned to his

regular job duties.  He maintained that he also told a co-worker, Johnny Sims, about

the injury.  The claimant described his symptoms as, “a sharp pain in the center of

my neck, and it felt like somebody had hit your funny-bone and it was hurting

through my hand and down the bottom half of my hand.”  (Tr.22)

The record reflects that the claimant continued working until July 30, 2007.

The claimant acknowledged that he had previously sustained a serious low back

injury, but denied ever experiencing any neck problems.  The record reflects that

following the date of the alleged injury, the claimant first sought medical treatment

on June 5, 2007, when he went to the St. Bernards Medical Center for treatment.

The patient medical history reflects neck pain with an onset five (5) days previous

without injury.  In addition, the patient history reflected the prior back problems and

surgery.  The claimant also reported right arm, “heavy and asleep,” with an onset

four (4) hours earlier.  (Cl. Ex. A, p.5)

The claimant next saw his family physician, Dr. Roger Cagle in Paragould,

Arkansas, who, in turn, referred the claimant to Dr. K. Dewayne Eubanks, a

neurosurgeon in Jonesboro, Arkansas.  The claimant eventually underwent cervical
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surgery and has not returned to gainful employment.

The record reflects that the claimant failed to report a work-related injury until

after learning the nature and extent of his injury, almost two (2) months later.  The

claimant did not file a report of injury until on or about July 23, 2007.  Again, all of

the initial medical histories did not reflect a work-related injury.  The claimant sought

medical treatment under his group health insurance before filing a Commission

Form AR-N on July 23, 2007, which reflected a June 29, 2007, date of injury.

Suffice it to say that the claimant’s recollection of dates was extremely vague and

ambiguous. 

John Sims was called as a corroborating witness by the claimant.  Mr. Sims

stated that the claimant reported a work-related injury to him, specifically,

complaining about a neck injury.  However, Mr. Sims was also vague about any

dates.  He indicated that the claimant only worked a short time after reporting his

injury.

Kathy Copeland was called as a witness by the respondent.  Ms. Copeland

works in the H.R. Department.  She stated that she first learned that the claimant

was claiming a work-related injury in August, 2007.  She pointed out that, in the

spring of ‘07, the claimant advised her that he might need surgery later that year,

at which time she advised the claimant that he had no more family medical leave

that he could take.  On cross-examination, Ms. Copeland stated that prior to May

31, 2007, the claimant reported having a neck problem following a motor vehicle
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incident, but that he only missed a few days work and returned the following week.

Johnny A. Peyton was called as a witness by the respondent.  Mr. Peyton

was the claimant’s immediate supervisor on and before May 31, 2007.  Mr. Peyton

denied the claimant reporting any work-related injury to him until July 20, 2007, at

which time the claimant attempted to first file a workers’ compensation claim.  A

portion of Mr. Peyton’s testimony follows:

A     There was no – he never came to me until July the 20th, and I had to look that
date up, because Mr. Graddy came to me Monday and said we’d have to come up
here.  Otherwise, I wouldn’t have remembered, but July the 20th was when he told
me he physically got hurt at Utility.  Before he’d had surgery, and he said his back
was hurting because most – where he was working he was having to bend over and
grind and it was hurting him.  And I’d move him, you know, to another job, asked
him if he needed to move, and most of the time, you know, he’d go ahead and stay
the day but – and it wasn’t just him.  It was other people.  That’s our area.  When
someone comes in with a hurt arm, or sick, can’t work that day, we put them on
something light so they can go ahead and work the day.

Q     And, in fact, did you take him off the machine after he told you he had got hurt
on it?

A     Yes, sir, I did.  That’s why I could go back and see the last day.

Q     Okay.

A     Because I couldn’t make him work there anymore.  I put him back where he
was before.

Q     Okay.  And after you all had that discussion, did you talk to Mr. Graddy about
it?

A     I mentioned it.  He told me that he was going to file workmen’s comp.  He come
to me on the 20th.  He had already worked part of the day, I think.  I don’t know his
exact hours, but they were getting close and I said, “Do I need to take you off?”  He
said, “No, I hurt myself here with this,” and I said – and he wanted me to go put it
on the record.  I said, “:You’ve done been to the doctor several times with this.  I
can’t go back – because you never told me you was hurt here, I can’t go back and
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fill out a report today saying you got hurt a long time ago.”  So I took him – you
know, after that I went and told Sean Graddy what he said, and I told him he’d never
told me anything about being hurt before, so it was never written down in the first
aid.  He just told me he was hurting from his job or his grinding or having to bend
over too much.

Q     He never told you about this incident with his neck, did he?

A     No, sir, I didn’t know about that until he brought that paper the next week.

Q     Okay.  And, in fact, that’s when Sean Graddy met with him, is that your
understanding?

A     He come to me the following week because I – and he got angry because I
wouldn’t let him run the machine no more, because it is an easy job.  He got mad
because I wouldn’t let him work there no more and he brought me that paper, and
he was telling me that – he was showing, you know, what it said.  He was going to
have to have surgery in two or three weeks, and he said, “I’ve got to claim this on
workmen’s comp because my disability didn’t kick in until December,” I think is what
was told, because he had checked on it a few months, I believe – it was quite a
while before this incident happened to see when his disability would kick back in.

Q     What was your impression during that conversation?  Was he trying to get you
to do something?

A     The 20th, when he wanted me to go back and write it in, yes, and I couldn’t do
it.  I can’t do that.  I’m a minister.  I won’t lie for nobody, and I can’t do that.  And
then on, like I said, the 20th, I couldn’t go back, and when he give me that, or
showed me the paper, I discussed it with Sean again, and Sean says, you know, he
would take care if [sic] it.  And then I think it was that day, you know, that he took
it to Sean in the office.

Q     So if Mr. Graddy were to testify – or Mr. Pickard were to testify he told you on
May 31st, 2007 that he had an accident at work –

A     He didn’t.  (Tr.80-82)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer
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v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987). 

The record in this claim is replete with inconsistencies and contradictions.

The claim turns entirely upon the claimant’s credibility.  The record reflects that the

claimant missed substantial work both before and after May 31, 2007, for problems

unrelated to his employment.  The claimant’s course of conduct and work history

are inconsistent with his claim.  There is no initial medical history of a work-related

injury.  The claimant initially filed all of his medical treatment under his group health

insurance.  The claimant did not timely file a claim. The claim was not filed until after

the claimant learned the nature and extent of his injury at which time he attributed

it to an incident which is extremely suspect and undocumented.  The claimant had

pre-existing back problems and missed substantial work.  To attribute the claimant’s

problems to an undocumented incident on May 31, 2007, would require sheer
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speculation and conjecture.  Conjecture and speculation, however plausible, cannot

be permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


