
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F603359

MICKEY G. PHILLIPS, EMPLOYEE CLAIMANT

MID AMERICA PACKAGING, EMPLOYER RESPONDENT NO. 1

CONTINENTAL CASUALTY CO., CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED MAY 22, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on February 22,
2008, at Jefferson County, Pine Bluff, Arkansas.

Claimant represented by the HONORABLE  SHEILA  F. CAMPBELL, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE  FRANK B. NEWELL, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained compensable injuries (specific neck

injury/aggravation of a preexisting back condition/specific carpal tunnel syndrome) as defined by

Ark. Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on February 21, 2006,

at which time the claimant was earning sufficient wages to be entitled to a compensation rate of
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$488.00/$366.00 in the event this claim is found to be compensable.  Benefits have been paid by

Anthem Blue Cross Blue Shield and Jefferson Pilot.

The claimant contends he developed carpal tunnel syndrome (CTS) and injured his neck and

back on February 21, 2006, aggravating a preexisting back condition, when he tripped over an air

hose.  The claimant seeks payment of medical expenses, temporary total disability benefits from

February 22, 2006 to a date yet to be determined, and attorney’s fees.

The respondents contend the claimant’s present condition is not causally related to the minor

incident on February 21, 2006.  The claimant suffered from preexisting conditions which are not

causally related to any incident at work.  Alternatively, respondents seek a credit against benefits

paid by third parties.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant; superintendent, Jim Taylor;

assistant supervisor, Terry Irvin; human resource manager, John Coons.  There were differences in

the claimant’s deposition testimony and his testimony at the hearing that adversely affected his

credibility.

The claimant, age 54 (D.O.B. July 26, 1953), has a high school education.  He has worked

for the respondent-employer since 2004.  His health history includes diabetes, thoracic and shoulder

pain, and a 2000 L4-5 disc herniation treated conservatively (Tr. p. 14-15).

On February 21, 2006, the claimant injured his neck, back and left arm when he fell in a

twisted position on a concrete floor (Tr. p. 7-8, 21-27, 43-45).  He stated he felt muscle spasms in

his back (which conflicts with his deposition and testimony,  Tr p. 40-41), and the next morning he
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experienced pain in his arm, so he made an appointment with his general practitioner, Dr. David

Foscue.  He became dissatisfied with Dr. Foscue and sought treatment with general practitioner,  Dr.

Neema Suphan.

The claimant informed Mr. Irvin that he needed to take off from work for medical treatment

related to the fall, and filled out paperwork concerning the accident, (Tr. p. 11-13, 16-17, 27-31, 41-

45).

Ultimately, the claimant had surgery on his neck (by Dr. Reza Shahim in February (?) 2007

at C5-6) and on his back (by Dr. Reza Shahim on August 21, 2006 at L5-S1).  The neck surgery

cured the symptoms in his left hand (Tr. p. 16) but his back spasms worsened (Tr. p. 5, 18-19, 34-

35).  He has not worked since April 12, 2006 and was approved for Social Security Disability

benefits on June 26, 2007, at $1,660.00 a month.

On cross-examination, the claimant conceded that he did not strike his head, neck or wrist

in the accident.  He actually held on to an air hose, using it like a  rope, after he stumbled.  He told

a co-worker, John Heath, that he was okay and did not realize he was hurt on the day of the accident.

Initially, he complained to the doctor of only left wrist pain, not back or neck pain, and he was able

to return to work.

It was not until March 6, 2006 that the claimant notified his employer he had been injured

in the accident.  At that point, the claimant signed a Form AR-N,  reporting only a left hand-wrist

injury.  He did not complain of a back injury until he saw Dr. Shahim in July 2006.  Surgery was

performed on August 21, 2006 at L5-S1.

The claimant received short term disability benefits and long term disability benefits through

Jefferson Pilot and Lincoln Financial (Tr. p. 35-40).
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Jim Allen Taylor testified he saw the claimant sitting on the floor after correcting a problem

with the equipment.  He assumed the claimant had fallen so he walked over to the claimant.  The

claimant assured him he was okay and Mr. Taylor joked with him about “sitting down on the job.”

The claimant was able to finish his shift.  A couple of weeks later, Mr. Taylor  was approached by

the Human Resource Division, investigating the report of injury.  That was the first time Mr. Taylor

knew the claimant was reporting a work-related injury.  Mr. Taylor testified that prior to this incident

at work, the claimant had complained of his hand hurting but he does not remember which hand (Tr.

p. 49-50).

Terry Irvin testified that John Heath informed him about the accident.  Mr. Irvin spoke with

the claimant who told him he fell back and sat down but was not injured.  Mr. Irvin does not recall

the claimant ever reporting an injury or signing a Form AR-N.

John Coons testified the claimant came to him on March 6, 2006 and reported a left wrist

injury.  By that time the claimant had all ready seen a physician who recommended surgery for carpal

tunnel syndrome (CTS).  The claimant related the CTS to a specific incident that happened 2-3

weeks earlier.  The claimant never reported neck or back pain.  Mr. Coons also testified  employees

are instructed on the procedure for filing a claim.  The claimant sought medical treatment on his own

and when Dr. Lytle called to authorize treatment, Mr. Coons declined to authorize care.

MEDICAL EVIDENCE 

In July, 2000 the claimant complained of low back pain and Dr. Robert Martin ordered an

MRI scan which showed a small left paracentral disc herniation at L4-5.

In April, 2003, the claimant developed back spasms and radiating leg pain after lifting a lawn

mower.
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In June, 2003, the claimant experienced thoracic pan after he woke up in the morning, with

no history of trauma.  Follow-up reports show chest and back pain.

On June 16, 2003, the claimant saw Dr. David Foscue complaining of back pain off and on

for the last five years.  The claimant was also diagnosed with bursitis in his shoulder.  The claimant

returned on July 14, 2003 complaining of back pain, and upper and mid back pain on August 18,

2003 and April 13, 2004.

Dr. Foscue’s Report of 9-30-03:
c/o back pain x 2-3 days ago.  Says its mainly his lower back.  Has
taken some pain meds at home for this.  No injury event.  Hurts
mainly when he has been laying or sitting for a while, then tries to
move.  Says he has a herniated disc, but has tried not to have surgery.

Dr. Foscue’s Report of 12-30-08:
Pain in lower back.  Has herniated disc in lumbar region, MRI 4 years
ago in Pine Bluff.  Pain getting worse.

An MRI scan taken April 16, 2004 revealed degenerative changes at L4-L5 with mild

posterior central disc bulging of “nonspecific significance.”  Dr. Foscue treated the claimant

conservatively with medications and injections.  The claimant returned on November 1, 2005

complaining of back pain.

On February 23, 2006 the claimant saw Dr. Foscue complaining of left wrist pain after falling

two days earlier.  An EMG/NCV study on March 1, 2006 was interpreted as “possibly suggestive

of a left sided C8 and T1 radiculopathy, a left brachial plexopathy, or a left proximal median

neuropathy.”  Dr. Foscue ordered an MRI scan.

The claimant was seen at the ER on March 7, 2006 for a February 21, 2006 fall at work.  He

complained of left wrist pain for two weeks and informed the ER physician, Dr. Janet Curry, of his

abnormal EMG/NCV study.  A nursing record shows a February 22, 2006 fall at work, left wrist
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injury with pain radiating up the arm.  X-rays of the left wrist were negative.  The claimant was

returned to work on March 8, 2006 with restricted use of the left hand for 3 days.

The claimant saw Dr. John Lytle on March 13, 2006.  He found no cervical abnormality and

diagnosed CTS based on the EMG/NCV study and his physical examination of the claimant.  He

recommended a surgical release of the carpal tunnel.

The claimant saw general practitioner Dr. Suphan, on April 4, 206 and complained of left

neck, shoulder and hand pain.  An MRI scan showed C5-6 degeneration and spurring producing

moderate right sac compression and cord impingement, with narrowing of the foramen.  Dr. Suphan

referred the claimant to Dr. Shahim for surgery on a herniated disc at C5-6.

The claimant returned to Dr. Lytle on April 26, 2006 with the MRI results.  Dr. Lytle stated

the claimant’s symptoms had changed since the exam a month earlier.  Dr. Lytle agreed that the

claimant had a ruptured cervical disc but commented, “His exam and correlation of this to his test

is still very difficult.”  Dr. Lytle recommended the claimant see a neurosurgeon about his neck and

return to him for treatment of CTS.

On July 10, 2006, the claimant saw Dr, Reza Shahim, complaining of neck and back pain.

Dr. Shahim reviewed the MRI scan, diagnosed a disc protrusion at C5-6 and C5-7 with foraminal

narrowing and recommended physical therapy.

The claimant returned to Dr. Shahim on August 8, 2006 complaining of back, left hip and

left leg pain.  He interpreted the MRI scan as showing a disc herniation centrally and to the left at

L4-5 with nerve root compression.  It should be noted that due to a sacrolized L5 level, this disc level

was also counted as L5-S1.  Dr. Shahim performed surgery on August 21, 2006 at L5-S1.

Dr. Shahim repeated diagnostic testing.  In his reports of October 23, 2006, October 26, 2006
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and November 27, 2006,  he diagnosed a small right disc herniation at C5-6 with osteophytes on the

left side causing nerve root compression.  Dr. Shahim commented, “I think Mr. Phillips is

symptomatic from cervical spondylosis and foraminal stenosis.”

The claimant chose physical therapy over surgery.  In his report of December 20, 2006, Dr.

Shahim released the claimant to return to work with a 30 lb. lifting restriction.  The claimant told

him light duty was unavailable and he planned to apply for disability.  He diagnosed the claimant

with lumbar disc degeneration and cervical spondylosis.

At page 132 of the exhibits, a report dated March 13, 2007 indicates the claimant had cervical

fusion 5 weeks earlier.

FINDINGS AND CONCLUSIONS

“Arising out of the employment” refers to the origin or cause of the accident and the phrase

“in the course of employment” refers to the time, place and circumstances under which the injury

occurred.  Gerber Products v. McDonald, 15 Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection exist between

the injury and the employment.  The injury must be a natural or probable consequence or incident

of the employment and a natural result of one of its risks.  J & G Cabinets v. Hennington, 269 Ark.

789, 600 S.W.2d 916 (Ark. App. 1980). The determination of whether the causal connection

exists is a question of fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998),

Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).
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It is the claimant’s burden to prove a causal connection between the work-related accident

and the later disabling injury.  Lybrand v. Arkansas Oak Flooring Co., 266 Ark. 946, 588 S.W.2d

449 (Ark. App. 1979).  Objective medical evidence is not always necessary if there is a

preponderance of non-medical evidence.  Horticare Landscape Management v. McDonald, 80 Ark.

App. 45, 89 S.W.2d 375 (2002).

If the disability develops soon after the accident and is logically attributable to it, with

nothing to suggest any other explanation for the employee’s condition, “then the claimant has

established a causal connection.  However, if there is a span of time between the accident and the

disability, a question of fact arises concerning the causal connection.  Hall v. Pittman Constr. Co.,

235 Ark. 104, 105-106, 357 S.W.2d 263, 264 (1962).

As I interpret the lay testimony and expert medical evidence, the claimant was involved in

a minor accident on February 21, 2006.  The claimant did not report an injury to his employer until

March 6, 2006, after surgery for CTS was recommended.  Ultimately, he required surgery for

osteophytes at C5-6 which eliminated his symptoms.  Osteophytes suggest this condition was

chronic, not traumatic in origin, and medical records show a three year history of thoracic spine and

shoulder pain which correlates with a cervical disc problem.

The claimant never reported a back injury to his employer.  He did not mention back pain to

his physicians for months  after the accident.  The claimant suffered from a disc herniation at L4-5

for at least six years prior to the accident at work, but was reluctant to have surgery.  Ultimately, the

claimant required surgery at L5-S1 (this level was also numbered L4-5 in some records).
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I find the claimant was symptomatic with both cervical and lumbar pain prior to any accident

at work. Although aggravations of preexisting conditions are still compensable, St. Vincent Infirmary

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996), the claimant delayed reporting any injury before

he found out surgery might be required and the discrepancies in his testimony about the extent of his

injuries call into question whether any incident at work aggravated, accelerated or combined with

the preexisting condition.  The evidence suggests the claimant’s symptoms were longstanding and

he was delaying the inevitable surgery.  Therefore, I find the claimant has failed to meet his burden

of proof by a preponderance of the credible evidence of record.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on February 21, 2006.

2. The claimant has failed to prove by a preponderance
of the credible evidence that he sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of his employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
9-102. 

3. The third parties who have paid benefits on this claim
are not entitled to reimbursement.

4. The respondents are directed to pay court reporting
fees and expenses to Ms. Linda Parker pursuant to
Commission Rule 20.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                       
ELIZABETH W. HOGAN
Administrative Law Judge


