
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F710048
TOM PEFFERMAN, Employee  CLAIMANT

COINSTAR, Employer  RESPONDENT #1

AIG DOMESTIC CLAIMS, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                      RESPONDENT #2

OPINION FILED NOVEMBER 3, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

Respondent #2 not participating in hearing.

STATEMENT OF THE CASE

On October 8, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 6, 2008, and

a pre-hearing order was filed on August 7, 2008.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his left shoulder on August 31,

2007.

4.   The claimant was earning an average weekly wage of $751.80 which would

entitle him to compensation at the weekly rates of $501.00 for total disability benefits and

$376.00 for permanent partial disability benefits.
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5.   Respondent has accepted and paid permanent partial disability benefits based

on a 1% rating assigned by Dr. Mertz.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for his compensable

injury.

The claimant contends he is entitled to additional medical treatment for his

compensable injury. 

Respondent contends that the proposed surgery is not related to claimant’s

compensable injury, but rather to a prior injury and pre-existing condition.  Alternatively,

respondent contends that claimant’s need for surgery is related to an incident in December

2007 when claimant injured his left shoulder while washing a car.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 6, 2008, and contained in a pre-hearing order filed August 7, 2008,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.

FACTUAL BACKGROUND

The claimant is a 58-year-old high school graduate whose prior work history has

primarily included sales and management.  The claimant was originally hired by the
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respondent’s predecessor, American Coin Merchandising, on February 14, 2000.  The

respondent operates a coin vending machine business that includes toy claw cranes, video

games, kiddie rides, and vending machines which dispense small toys in capsules.

Claimant’s original job duties with the respondent required him to fill the vending

machines with toys or jewelry and collect money.  After some six to nine months the

claimant was promoted to the position of field manager, with his job duties including the

overseeing of merchandisers and contacting owners of businesses where machines were

located to make sure that things were operating correctly.   Claimant testified that if one

of his merchandisers was sick he had to fill in and run the route.  Claimant also testified

that he was responsible for installing new machines and taking out machines if a business

chose to close an account.

The claimant suffered a prior injury to his left shoulder in 2005.  Claimant eventually

came under the care of Dr. Mertz who performed surgery on August 10, 2005.  Prior to the

surgery, Dr. Mertz had diagnosed claimant’s condition as chronic left shoulder

impingement syndrome with AC arthritis and a rotator cuff tear.  However, Dr. Mertz’s

operative report indicates that claimant did not have a rotator cuff tear, but instead had a

superior labral tear.  In a report dated December 20, 2005, Dr. Mertz indicated that

claimant had a 0 percent impairment rating as a result of his injury and he released

claimant to regular duty without restrictions.

Claimant testified that following his release by Dr. Mertz he returned to work for the

respondent and was able to perform his job without difficulty.  This included the lifting and

moving of the machines which weighed anywhere from 100 to 700 pounds.

Claimant did not seek any additional medical treatment for his left shoulder until he

returned to Dr. Mertz on September 17, 2007.  Claimant testified that during the summer

of 2007 the respondent was in the process of pulling its vending machines from a number

of Wal-Mart stores in south Arkansas so that renovations could be made.  Claimant
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testified that this process required him to lift machines over the lip of a storage unit and he

noticed pain in his left shoulder.   Although the parties have stipulated to a specific date of

injury on August 31, 2007, claimant testified that he was unsure as to the exact date but

indicated that the injury occurred sometime in the summer of 2007.   Nevertheless, the

parties have stipulated to a compensable injury.

Dr. Mertz’s medical report of September 17, 2007 indicates that claimant has

developed left shoulder pain following the moving of heavy objects at work in June 2007.

Dr. Mertz treated claimant with an injection and ordered physical therapy.  He also took the

claimant off work.   On October 2, 2007, Dr. Mertz indicated that claimant could return to

work with a lifting restriction of no more than 25 pounds for one month.  Dr. Mertz indicated

that if claimant’s problems continued to exist after one month a MRI scan should be

considered.   Dr. Mertz also noted at that time that it might be necessary for claimant to see

Dr. Park in the future.   In a report dated October 23, 2007, Dr. Mertz indicated that

claimant should continue with physical therapy two times a week for the next month.  He

again noted that if claimant continued to have problems he might need a referral to a

revision shoulder sub-specialist.

In a subsequent report and letter dated November 27, 2007, Dr. Mertz noted that

claimant was having chronic shoulder pain subsequent to a re-injury in the summer of

2007.  He took claimant off work until March 1, 2008 and indicated that he was referring

claimant to Dr. Park for specialized care.   Claimant did not undergo an evaluation from Dr.

Park, but instead was sent by the respondent to Dr. Bolyard.   Dr. Bolyard’s medical report

of December 11, 2007 indicates that claimant’s left shoulder was doing well following prior

surgery by Dr. Mertz until the summer of 2007 when he redeveloped shoulder problems

after moving heavy vending machines.   Dr. Bolyard reviewed the claimant’s MRI scan and

indicated that it did not show any significant findings when compared to the MRI scan from

2005.  Dr. Bolyard did not recommend any type of surgery, but instead provided claimant
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treatment with an injection, took him off work, and instructed claimant to continue his

exercises.

In a report dated December 27, 2007, Dr. Bolyard noted that the previous injection

given to claimant had relieved his pain for approximately five days until claimant’s

symptoms recurred after washing his wife’s car.  Dr. Bolyard noted that a review of plain

x-rays indicated that claimant may have an inadequate resection of his acromioclavicular

joint.  As a result, Dr. Bolyard offered treatment in the form of surgery.

At this point respondent sent claimant to Dr. Fox for a second opinion.  In a report

dated January 28, 2008 Dr. Fox indicated that his review of the claimant’s MRI scan in

2007 was similar to the one in June 2005.  Dr. Fox stated he did not believe a second

surgical procedure on the claimant’s shoulder would be beneficial.  In a follow-up letter

dated February 14, 2008, Dr. Fox indicated that he did not see any new objective findings

which would support continued medical treatment.  Instead, he opined that claimant was

at maximum medical improvement and recommended no further treatment.

Claimant subsequently returned to Dr. Mertz for an evaluation on March 11, 2008.

Dr. Mertz assigned the claimant a 1% impairment rating and indicated that physical therapy

would be needed for many months.  Significantly, he also recommended an evaluation by

Dr. Park or another shoulder sub-specialist for continuing and future medical treatment

which might include rotator cuff repair and decompressive-type surgery.

Finally, in a report dated April 8, 2008, Dr. Bolyard indicated that he had previously

offered claimant surgical intervention.   Dr. Bolyard noted that claimant had received some

relief from the joint injections and he believed that a repeat debridement might return

claimant to the condition which existed before June 2007.   

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injury, specifically, surgery as recommended by Dr. Bolyard.
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 ADJUDICATION

An employer is required to provide medical treatment which is reasonably necessary

in connection with an injury received by the employee.  A.C.A. §11-9-508(a).  Claimant has

the burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).   

After reviewing the evidence in this case impartially, I find that claimant has met his

burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment for his admittedly compensable injury.

Here, as previously noted, the claimant had suffered a prior injury to his left shoulder

which resulted in surgery which was performed by Dr. Mertz on August 10, 2005.  The

claimant was released by Dr. Mertz with a 0% impairment rating and he was released to

return to his regular duties without restrictions as of December 20, 2005.   Claimant

testified that following this release by Dr. Mertz he returned to work for the respondent and

was able to perform his job without difficulty.   These job duties included the occasional

lifting of machines which weighed anywhere from 100 to 700 pounds.  The claimant did not

have any additional problems with his shoulder and did not seek any additional medical

treatment until after his admittedly compensable injury in the summer of 2007.

Medical reports from the treating physicians relate claimant’s symptoms in 2007 to

the work he was performing in 2007.   Dr. Mertz in his report of November 27, 2007

indicated that claimant suffered from chronic shoulder pain subsequent to a re-injury in the

summer of 2007 after lifting heavy objects at work.  Likewise, in his report of March 11,

2008, Dr. Mertz noted that claimant’s final diagnosis was chronic left shoulder pain

subsequent to a re-injury in the summer of 2007.  Dr. Bolyard in his report of December

11, 2007 indicated that claimant had prior surgery which was performed by Dr. Mertz and

that claimant was doing well until the summer of 2007 when he re-developed shoulder
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problems after moving heavy vending machines.  Finally, Dr. Fox in his report of January

28, 2008 notes that after claimant’s surgery in 2005 the claimant “did okay” until

approximately July 2007 when he re-developed shoulder pain while moving heavy vending

machines.

Given the parties’ stipulation that claimant suffered an injury on or about August 31,

2007 as well as a review of the medical evidence indicating that claimant’s symptoms

beginning in 2007 were the result of heavy lifting at work in the summer of 2007, I find that

claimant’s need for medical treatment beginning in September of 2007 was a direct result

of his new injury.

The problem in this case involves two primary issues.  First, Dr. Fox has indicated

that he does not believe a second surgical procedure is necessary.   In addition, the

surgical procedure recommended by Dr. Bolyard is a repeat procedure for the surgery

which was previously performed by Dr. Mertz in 2005.  First, I believe it is important to note

that Dr. Fox evaluated the claimant on only one occasion.  On the other hand, both Dr.

Mertz and Dr. Bolyard have evaluated the claimant on several occasions.  Furthermore,

I believe it is important to note that Dr. Fox indicated that although he would not

recommend surgery, he also indicated that he would not be opposed to surgery if a

physician who had been treating claimant for a period of time felt strongly that the

procedure would benefit the claimant.

With respect to Dr. Mertz, I note that Dr. Mertz is the only physician who has

evaluated the claimant after the 2005 injury and after the 2007 injury.  It was Dr. Mertz’s

opinion that claimant needed an additional evaluation by a shoulder sub-specialist such

as Dr. Park.   Claimant has yet to undergo that type of evaluation.  Furthermore, Dr. Mertz

in his report of March 11, 2008 not only recommended an evaluation by Dr. Park or another

shoulder sub-specialist, but he also indicated that future medical treatment might include

surgery.
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Based upon the evidence presented, I find that the opinions of Dr. Mertz and Dr.

Bolyard are entitled to greater weight than that of Dr. Fox.

I also find that the proposed surgical procedure although it is the same type of

surgery which claimant underwent in 2005 is reasonable and necessary for claimant’s 2007

compensable injury.   Here, claimant underwent a prior surgery in 2005 and was released

by Dr. Mertz with a zero percent impairment rating and he was released to return to his

regular duty without restrictions.  Claimant testified that he returned to his regular job duties

and performed them without difficulty.   This included the lifting of heavy vending machines.

It was not until after the claimant suffered his most recent compensable injury that he re-

developed left shoulder symptoms.   In my opinion, the medical evidence clearly indicates

that claimant’s current symptoms and his current need for medical treatment is causally

related to the injury which occurred in 2007, not the injury in 2005.   

Finally, I believe that there are two other issues which should be addressed.  First,

I note that Dr. Fox in a letter dated February 14, 2008 indicated that he did not see any

new objective findings which would support continued medical treatment.  However, a

claimant is not required to show by objective findings that his healing period continues for

purposes of temporary total disability benefits or additional medical treatment.   Williams

v. Prostaff Temporaries, 336 Ark. 510, 988 S.W. 2d 1 (1999); Chamber Door Industries,

Inc. v. Graham, 59 Ark. App. 54, 956 S.W. 2d 196 (1997).   Thus, it is not necessary for

this claimant to offer objective findings supporting his need for additional medical

treatment. 

Finally, respondent contends in the alternative that claimant’s need for surgery is

causally related to washing his wife’s car in December 2007.  Dr. Bolyard’s note of

December 27, 2007 notes that he had previously given claimant an injection which relieved

his pain for approximately five days.  Dr. Bolyard’s notes indicate that claimant washed his

wife’s car and his symptoms recurred.   Respondent contends that this incident constitutes



9Pefferman (F710048)

an independent intervening cause.  However, there can be no independent intervening

cause unless a subsequent disability is triggered by activity on part of the claimant which

is unreasonable under the circumstances.   Davis v. Old Dominion Freight Line, Inc., 341

Ark. 751, 20 S.W. 3d 226 (2000); Georgia-Pacific Corporation v. Carter, 62 Ark. App. 162,

969 S.W. 2d 677 (1998); and Guidry v. J & R Eads Construction Co., 11 Ark. App. 219,

669 S.W. 2d 483 (1984).   Here, I do not find that claimant’s condition after December

2005 was the result of an independent intervening cause of washing his wife’s car.   First,

claimant testified that he did not injure his left shoulder while performing this activity.

Instead, he indicated that he only mentioned to Dr. Bolyard that even doing something as

simple as that would cause him increased pain.   There is no indication that any of

claimant’s treating physicians had prohibited him from performing this activity or any

evidence that would indicate that such activity was unreasonable under the circumstances.

To the contrary, claimant testified that he specifically asked the physical therapist if this

activity was okay.   According to claimant the therapist indicated that the activity was okay

and that it might help claimant’s condition.

In short, I do not find that claimant’s need for surgery or additional medical treatment

is causally related to a new injury or an independent intervening cause in December of

2007.   

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable August 31, 2007 left

shoulder injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been



10Pefferman (F710048)

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $260.40.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


