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STATEMENT OF THE CASE

On August 20, 2008, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on June 2, 2008.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following three, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about July 26,

2007, the date which Claimant alleges he sustained his back injury.

3. Claimant’s average weekly wage was $676.00, giving him a temporary total

disability rate of $452.00 and a permanent partial disability rate of $339.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from July

27, 2007 to a date yet to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Respondents No. 1 added one contention at the hearing.  The respective

contentions of the parties are as follows:
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Claimant:

1. Claimant contends  that he sustained a compensable back injury on July 26,

2007.

2. Claimant contends that Respondents have controverted this claim in its

entirety.

3. Claimant contends that he is entitled to medical care and treatment for his

compensable back injury.

4. Claimant contends that he is entitled to payment of medical expenses and

out-of-pocket expenses.

5. Claimant contends that he is entitled to temporary total disability benefits

from July 27, 2007 to a date yet to be determined.

6. Claimant contends that if he prevails on the medical issue, Claimant’s

attorney is entitled to a fee, should any indemnity benefits follow.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant was not involved in any sort of

work event on or about July 26, 2007 and Respondents No. 1 have no

knowledge of any reported work incident on or about that date.

2. Respondents No. 1 are unaware of any objective medical findings traceable

to any purported work incident, sufficient to establish a compensable back

injury.  Thus, Claimant can prove neither an actual work event nor a resulting

injury supported by objective medical findings.

3. To the extent that Claimant has objective medical findings of any sort of back

injury, Respondents No. 1 contend that any such findings would be traceable
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to Claimant’s preexisting abnormalities and not the work environment.  

Claimant’s alleged injury is not compensable because it is idiopathic.

4. Alternatively, should Claimant establish a compensable work injury,

Respondents No. 1 assert that the major cause requirement could not be

met in connection with any permanent anatomical impairment rating and

alleged wage-loss disability benefits.  Specifically, Respondents No. 1

contend that Claimant had preexisting abnormalities which would be the

source of any need for medical treatment and/or purported permanent

benefits.  To the extent Claimant is asserting a gradual onset back injury,

Respondents No. 1 contend that the major cause requirement cannot be

established.

5. Respondents No. 1 plead an offset for any group health disability or medical

benefits of any kind paid to or on behalf of Claimant in the event

compensability is established.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable back injury by specific incident or gradual onset.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Jim Smith, the owner of Respondent

Jim Smith Collision & Wrecker Center (hereinafter “Smith Collision”); and Ricky Darnell

Patton (no relation to Claimant), a former co-worker of Claimant at Smith Collision.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of one index pages and 32 numbered pages thereafter;

Respondents’ No. 1 Exhibit 1, a compilation of Claimant’s medical records from

HealthSouth Sports Medicine and Conway Regional Medical Center, consisting of one

index page and 68 numbered pages thereafter; Respondents’ No. 1 Exhibit 2, a

compilation of Claimant’s medical records from Banister Lieblong Clinic, consisting of one

index page and 12 numbered pages thereafter and Respondents’ No. 1 Exhibit 3, two

Forms AR-C, consisting of two pages.

Testimony-Hearing

Jim Smith.  Called by Claimant, Smith testified that he is the owner of Smith

Collision, a body shop and wrecker service.  Claimant, who is currently on leave,  worked

for him for several years, beginning around three years prior to the alleged July 26, 2007

incident.  That day, Smith walked into the break room at the business and saw Claimant
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lying on the couch.  He asked Claimant what was wrong, and replied that he had been

walking across the floor and his back began hurting, and he wanted to lie down to see if

the condition improved.  Claimant added that his back was not feeling better, so Smith told

him to go home, where he would be more comfortable.  Smith testified that Claimant never

told him in the hours or days before this of having any back problem.  He stated that

Claimant never informed him what occurred after that point, including his ability to work.

Smith added that Claimant had been a good worker.

Under questioning from Respondents No. 1, Smith testified that when he saw

Claimant on the couch, it was about 10:00 to 10:30 a.m.  Claimant has never told him that

there was a work-related event on July 26, 2007.

Smith was aware that Claimant had filed a workers’ compensation claim regarding

an alleged back injury in August 2005.  In that instance, Claimant kept him informed of his

medical status.  He was off work for several weeks.  Claimant went to therapy in 2006 for

his back, but missed no time from work in doing so.

Kevin Patton.  Claimant testified that he is 41 years old, six feet one inch tall, and

weighs 195 pounds.  He went to work for Smith Collision in August 2000, and was

employed as an auto body and paint technician.  Claimant worked in another body shop

before then.  In August 2005, he sustained a work-related torn disc in his back when

helping to lift a truck bed onto the truck.  He stated that the condition eventually healed,

and that he was not having any problems at the time the incident at issue took place.

Claimant testified that when he arrived at work on July 26, 2007, his back felt fine.

He began his work day by carrying out some old vehicle parts, including an old bumper or

hood, from his work area and throwing them into the scrap pile.  He then began taping a
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car to be painted and began to hurt.  While he took an over-the-counter pain reliever, the

pain worsened.  He finished the paint job, using a sprayer that weighed no more than ten

pounds when full, and went to the break room and lay down.  Other employees saw him

and asked what happened.  Eventually, Claimant fell asleep and awoke around 4:00 p.m.

His pain was still bad, so he went to the office and told Smith that he was hurting and

needed to go home.  Smith replied that was fine.  Claimant went home, and felt he had a

pulled muscle or something similar in his back.

The next morning, he was unable to get out of bed.  He called and got an

appointment with the doctor, but arrived 15 minutes late and could not be seen.  Claimant

then went to the hospital emergency room and scheduled another doctor’s appointment.

He described the pain he was feeling that day as being in his lower back, right above his

buttocks.  It was painful to move his legs.

Since then, Claimant’s condition has improved through physical therapy, treatment

and medication.  However, he later testified that he still cannot work.  It is painful for him

to drive a car, and almost any activity results in prolonged pain.  He can no longer play

sports.  Claimant stated that he has “good days” and “bad days.”  He is still on medication,

albeit in milder form than before.  He denied injuring his back since the alleged July 26,

2007 incident.

Claimant stated that the last day he has worked at Smith Collision was the date of

the alleged incident.  After he underwent an MRI, he gave an off-work slip from his

physician to Smith and told him that he sustained a work-related injury.  He testified:

Well, I went in there and turned in the slip from my doctor saying I was off
work and why I was off work until further notice.  And that was when I let him
know that I had injured myself.  I had no idea what was wrong before they
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told me.  I thought maybe I had pulled a muscle or something, but I had to
get an MRI.  And so I told him that I had a bulged [sic] disc and that I couldn’t
work and keep going back and forth to the doctor that was all I could do.  I
was unable to work.  I was disabled.

Currently, he is drawing unemployment benefits and actively looking for work.  He testified

that his condition will not allow him to return to body and paint work.  At present, he is only

to return to the doctor on an as-needed basis.

The questioning of Claimant by Respondents No. 1 began with the following

exchange:

Q. Mr. Patton, first off, I want to make sure we’re on the same page here.
Are you saying that something occurred on July 26th when you were
lifting one of those heavy objects like that?  That there was some sort
of specific event when you hurt yourself?

A. That day?  I don’t actually know when I hurt myself.”

Q. You have no idea.  I think that’s what you told me during your
deposition is you don’t know how, when, or what happened, is that
correct?

A. That’s correct.

He reiterated that he was getting a car ready to be painted when his back started hurting.

He denied telling Smith or anyone else that his back went out while he was walking across

the floor.  When shown the record of his visit to Conway Regional Hospital July 27, 2007,

where the record of the visit reflects he made a similar statement three times, Claimant

stated that he did not recall making such a statement.

He admitted that he did not describe an incident at work on the Form AR-C he filed

for the injury.  When asked why he wrote virtually the same thing on the form that he wrote

on the form for his 2005 injury, Claimant attributed to a “mix-up” on his part.  He explained

that he was having the same problem as he did in 2005.  However, he testified that the
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pain in 2005 was strictly in his back, while in 2007 it went into his hip and down his leg.

When asked to explain why the 2005 Form AR-C also mentioned leg and hip pain,

Claimant stated that he actually had some leg pain, but that it “didn’t stop [him] from

walking.”  He also admitted that it would not surprise him that the records reflect that he

recounted right hip pain to his physical therapist that treated him for the 2005 injury.

Claimant testified that the last treatment he received on his back prior to the alleged

incident was approximately one year before.  Later, he stated that it was in November

2007.  On November 20, 2006, he complained of back pain going into his right leg, and the

record reflects that he had made such complaints before.  His current problem is in L4-5,

where his 2005 condition was located.  He was diagnosed with an annular tear with respect

to the 2005 incident.  No doctor has recommended surgery.

When asked to explain why his October 2007 physical therapy records reflect that

he was doing well and his pain was not significant, Claimant stated that his symptoms

subsided during therapy, but returned thereafter.  He still takes medication for his

condition, but does not need to do so every day.  His pain comes and goes.  Despite the

improvement in his condition, Claimant testified that he applied for Social Security disability

benefits because he cannot return to his former line of work.  He has not done construction

work within the last five years.

With respect to his work history, Claimant stated that he had worked for five different

body shops during the last 17 of 20 years.  All of his jobs were similar to what he did for

Smith Collision.  His back problems actually began in 1996, at which time he sought

chiropractic treatment.  He was then asymptomatic until the 2005 incident.
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Claimant testified that he has been drawing unemployment benefits since April

2008.  He had been “stopping at a few places here and there,” but did not start filling out

applications until after he was deposed on June 17, 2008.  He admitted that up to that

time, he had been misrepresenting to the unemployment services people that he was filling

out applications.  Claimant stated that he still has not working anywhere since July 26,

2007.  He has not even helped any friends at their place of business.  However, he

admitted that he regularly travels to businesses in Little Rock and Conway to talk to and

“mess around” with his friends at their workplaces.  He also admitted that he has delivered

parts.  But he denied that he was paid for doing so, and also denied that he has performed

any body work.

Under further questioning from his counsel, Claimant stated that the reason that he

has not seen a doctor more often in recent months is that he cannot afford it.  He stated

that he was released to light duty by his physician in April 2008.  He went to Smith Collision

on a Friday and showed Smith the release.  Smith told him that he no longer needed him,

but would call him over the weekend if he changed his mind.  But he never called.

Claimant stated that before the alleged July 26, 2007 incident, any back pain he was

experiencing would be resolved by taking over-the-counter medication in the morning.

Since then, however, he has been unable to do anything without experiencing pain later

in the day.

He added that he did not recall telling anyone that he was injured while walking

across a floor.
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Under recross-examination, Claimant reiterated that he cannot point to some

incident that caused his back to hurt on July 26, 2007.  All he knows is that at some point

during the day, it began hurting and the pain grew worse.

When questioned by me, Claimant stated that the bumper he threw out the morning

his back began hurting was a metal one off a full-size pickup truck.  The scrap pile was on

the ground.  He did not have to pick the bumper up to get it into the pile.  With respect to

his visit to the emergency room that day, he testified that while his nephew and son were

with him, he was the only one who spoke to the doctor and nurses.  As for his previous

workers’ compensation claim, Claimant stated that Smith Collision did not have workers’

compensation coverage at the time, but that Smith paid for all of his medical care and that

Claimant did not pursue the matter further.

Ricky Patton.  Called by Respondents, Patton testified that he is not related to

Claimant.  He worked for Smith Collision for five years, until 2005.  During a portion of that

period, he was around Claimant.  The two did odd jobs together outside work, including

working on cars and remodeling houses.  This work has been within the last five years.

In addition, Claimant also painted cars on the side.  He has seen Claimant limping since

July 2007 at times.

Patton expressed the opinion that the instant claim is a scheme by Claimant to get

money.  He stated that Claimant told him that he was going to get a lot of money from

Smith, was “going to bleed him dry,” and was “going to sue the s**t [expletive deleted] out

of him.”  In the last 13 months, Patton has observed Claimant take his spray rig out of his

car twice.
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When questioned by Claimant, Patton stated that he had felt “used” by him.

Under questioning from me, Patton testified that he has some hard feelings against

Claimant.  The last time the two have worked together was in 2005.

Kevin Patton.  Recalled to the stand, Claimant testified that he never told Ricky

Patton that he was not injured in July 2007.  He did tell Patton that Smith should pay him

for his injury and time off work.  However, he never told Patton that the claim is a scam.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2 reflect the following:

On June 30, 2003, Claimant presented to Banister-Lieblong Clinic with low back

pain he stated began when he was moving an antenna.  He was given, inter alia, Flexeril.

On August 15, 2005, he again complained of low back pain that started the previous

Monday.  He went to a chiropractor every day that week and then went to the emergency

room, where he was given an x-ray that was negative.  Claimant was also given an

injection for pain and was instructed to obtain an MRI.  He was noted to have, inter alia,

“tight muscle spasm[s]” in the lumbar spine.  Claimant was assessed as having right

lumbar muscle strain and was sent to physical therapy.  He began using a TENS unit.

Claimant returned on August 7, 2006 to Dr. Kristy Roberts and was diagnosed as having

right lumbar strain and muscle spasm.  On November 20, 2006, he told Roberts that he

was having pain into his right leg.  He and he was assessed as having sciatica.

On July 27, 2007, Claimant presented to the emergency room at Conway Regional

Medical Center with low back pain that was not radiating but which standing worsens.  In

three instances, the record of this visit reflects that Claimant stated that his back began
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bothering him while he was simply walking across the floor.  He was given, inter alia,

Flexeril.  Claimant was released that day with no restrictions.   He saw Dr. John Smith on

July 30, 2007 and was told that he needed to see a specialist to have the source of the

back pain located.  He was noted to have muscular tightness and was prescribed Flexeril.

Claimant underwent an MRI on July 31, 2007.  In relating his history prior to the

MRI, Claimant stated that he did not have a recent spinal injury, and that he has lower back

and hip pain “all the time.”  The MRI revealed a focal disc protrusion posteriorly at L4-5 with

a small annular tear.  Dr. Rogerich Paylor, who read the MRI, compared it with an MRI

Claimant had on August 19, 2005 and stated that there is a “[s]light increase in size of

small posterior disc protrusion at L4-L5.”  On August 8, 2007, Dr. Smith again saw

Claimant, who related that his injury was neither gradual nor sudden but was work-related

and began while he was “taping off a car.”  He was given, inter alia, Hydrocodone.  That

day, Dr. David Arnold wrote:

Mr. Patton is a 40-year-old auto body and paint tech with a 13-day history of
low back pain and bilateral leg pain that began while at work.  He has had
two other episodes of back pain in the past that resolved uneventfully.  He
has an MRI showing a contusion of L4-5 that is larger than on previous MRI
and is most likely the source of his symptoms.  He has been treated with
medications, physical therapy and being off work.  He is neurologically intact.
He does not appear to be capable of returning to work, however.  I have
recommended an epidural steroid injection, but he wants to think about that.
We will change his current physical therapy and try intradiscal distraction
therapy in our office.  If the pain does not resolve uneventfully, I will bring him
back in follow up and keep you apprised [sic] of his status.  I see nothing
surgical, and I expect uneventful resolution of his current problem with time.

Dr. Roberts wrote the following on January 25, 2008:

Kevin Patton is a patient at Banister-Lieblong clinic where he was initially
evaluated in August 2005 for a back injury.  An MRI was obtained, which
showed mild disc bulge at L4-L5 with no evidence of any significant
impingement.  He was referred to the back specialist here in Conway, Dr.
David Arnold, and he also underwent physical therapy.  Apparently, he has
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had another injury to his back in July 2007 and saw Dr. John Smith for these
visits.  He was also referred to Dr. Arnold and a chronic pain clinic, as well
as physical therapy.  A new MRI was obtained, which shows a slight increase
in the size of the disc bulge at L4-5, and it shows that the disc now touches
but does not displace the nerve root.  Again, I have not evaluated the patient
for this more recent injury, as Dr. John Smith has been following him.  The
injuries do seem to involve the same level, but I think [it] would be difficult to
conclude whether or not there is a direct relationship between the two.
Perhaps Dr. Arnold, his back specialist who has seen him during both of
these episodes, could be of further help in this matter.

In turn, Dr. Arnold on February 5, 2008 wrote:  “Kevin T. Patton is a patient of mine

with a lumbar spine problem.  He has had previous back problems, but this current one

bares no significant relationship to his past problems, except for perhaps on a degenerative

basis.”  On March 10, 2008, Dr. Arnold filled out a form that reflected his opinion within a

reasonable degree of medical certainty that the major cause of Claimant’s low back injury

was his work-related accident.  That day, he released Claimant to light duty with a ten-

pound lifting restriction.

Claimant returned to Dr. Roberts on April 22, 2008 with complaints of pain in his low

back and right hip that had been occurring for three days.  He stated that he did not know

what started it, that it “just happens from time to time.”

Records-Nonmedical

Respondents’ Exhibit 3 contains two Forms AR-C.  The first, dated September 6,

2005, reflects that Claimant sought benefits for the following injury that he asserted

occurred at Smith Collision on August 8, 2005:  “Lower Back Pain & Leg Pain, Hip Arm

Riped [sic] Disc.”  The second reflects that on July 26, 2007, he allegedly sustained the

following injury:  “Lower Back, Pain, Leg Pain, Hip Pain MRI = Riped [sic] Disc.”
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ADJUDICATION

A. Compensability

Claimant has contended that he sustained a compensable back injury on July 26,

2007. In his contentions, he did not focus on whether the injury was specific-incident or

gradual-onset in origin.  In his summation, however, Claimant’s counsel conceded that “we

didn’t put [on] any evidence of a specific incident injury” at the hearing.  However, he

argued that a gradual-onset injury was proven.  He made clear that Claimant was

nonetheless continuing to advance both theories.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1

(2000);  Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).

The test is  whether a causal connection between the two episodes exists.  Sword, supra;

Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a

causal connection is a question of fact for the Commission.  Id.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.

La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant testified that the morning of the incident, he had taken a hood or bumper

to the scrap pile at the shop.  The bumper would have been a metal one off of a full-sized

pickup truck.  The scrap pile was at ground level; parts could be dragged there and placed

without lifting or throwing them.  His testimony was that it was not until later, when he was

preparing a car to be painted, when he first felt the back pain.  This version of what

occurred did not appear in Claimant’s medical records until August 8, 2007, when he saw

Dr. Smith and told him the incident occurred at work when he was “taping off a car.”

Before then, his explanation had been that he was merely walking across the floor when

he had the onset of symptoms.  This appears no less than three times in the record of his
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visit to Conway Regional Medical Center the day after the alleged incident–much closer

in time to it than the Dr. Smith visit.  In addition, Jim Smith testified that Claimant on July

26, 2007 told him that he had been walking across the floor and his back began hurting.

Interestingly, in none of these instances did Claimant specify that the floor was at Smith

Collision.

Respondents have contended that any injury that Claimant may have suffered on

that date was idiopathic in nature.  An idiopathic injury is one whose cause is personal in

nature, or peculiar to that individual.  See Kuhn v. Majestic Hotel, 324 Ark. 21, 918 S.W.2d

158 (1996); Little Rock Conv. & Visitors Bur. v. Pack, 60 Ark. App. 82, 959 S.W.2d 415

(1997).  Injuries with an unexplained cause are different from injuries with an idiopathic

cause.  Cedar Chemical Co. v. Knight, ___ Ark. ___, ___ S.W.3d ___, No. 07-307 (Ark.

Jan. 31, 2008)(citing ERC Contr. Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212

(1998)).  If a claimant suffers an unexplained injury at work, it is generally compensable.

Pack, supra.  Because an idiopathic injury is not related to employment, it is generally not

compensable unless conditions related to the employment contribute to the risk by putting

the claimant in a position that increases the dangerous effect of the condition.

There is no evidence before me that Claimant suffered a collision or fall that caused

the alleged back injury.  Hence, I do not find that his condition is either idiopathic or

unexplained in origin.  Rather, with respect to whether he sustained a specific-incident

compensable injury, I find that, as Claimant conceded, that he has not proven by a

preponderance of the evidence that there was a specific incident.  In light of his varying

versions of what activity he was engaged in when he first felt back pain, and his inability

to explain the cause of the pain, or event if it was work-related, I would be engaging in
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speculation and conjecture to find otherwise.  Speculation and conjecture cannot serve as

a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).

As for Claimant’s contention that he sustained a compensable back injury that was

gradual-onset in origin, a claimant seeking benefits for such an injury must prove by a

preponderance of the evidence that:  (1) the injury arose out of and in the course of his or

her employment; (2) the injury caused internal or external physical harm to the body that

required medical services or resulted in disability or death; and (3) the injury was a major

cause of the disability or need for treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark. App.

231, 48 S.W.3d 540 (2001).  Objective medical evidence is necessary to establish the

existence and extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).

In an apparent effort to prove the third element of the test, Claimant has offered the

opinion of Dr. Arnold that “the Major Cause (51% or more) of Kevin Patton’s low back injury

is his work related accident.”  But as stated above, Ark. Code Ann. § 11-9-102(4)(E)(ii)

(Repl. 2002) instead provides that Claimant must show that “the alleged compensable

injury is the major cause of the disability or need for treatment.”  See Medlin v. Wal-Mart

Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998).  As discussed above, no “accident”

under § 11-9-102(4)(A)(i) has been proven.  Hence, this opinion is irrelevant.

I find that Claimant has failed to prove that his back injury arose out of and in the

course of his employment at Respondent Smith Collision.  First, an abundance of evidence

exists demonstrating the Claimant suffered from pre-existing back problems.  As of August
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19, 2005, Claimant had a disc protrusion and a small annular tear at L4-5.  The July 31,

2007, post-incident MRI showed that the disc protrusion had increased slightly.  After the

first MRI but before the second, on two occasions in 2006 Claimant presented to Dr.

Roberts with back problems. On August 7, 2006, he was diagnosed as having a right

lumbar strain and muscle spasms. On November 20, 2006, Claimant informed Dr. Roberts

that he was having pain into his right leg.  He was assessed as having sciatica.  Assuming

only for the sake of argument that the slight increase in the disc protrusion is an objective

finding of an acute injury and not degenerative in nature, only through speculation can I tie

it to circa-July 26, 2007 work activity as opposed to documented earlier complaints, which

may or may not have been work-related.

Second, as discussed above, Claimant has changed his story concerning what

occurred on July 26, 2007.  He first stated that he was walking across the floor when the

onset of pain occurred.  This was what he told Jim Smith on July 26 and emergency room

personnel the next day.  Not until August 8, 2007, when he saw Dr. Smith, did he state that

he was “taping off a car” when he started feeling pain.

Finally, Claimant’s own testimony makes it clear that Claimant has no idea what

caused his injury.  Based upon the scant evidence before me concerning the nature of

Claimant’s job at Smith Collision, it would be speculation on my part to find that a causal

connection exists between what he did there and his back condition.

Claimant has the burden of establishing by a preponderance of the evidence that

he sustained a compensable injury, either by specific incident or gradual onset.  He has

not been able to do this.
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B. Remaining Issues

Claimant has also contended that he is entitled to reasonable and necessary

medical treatment, temporary total disability benefits, and a controverted attorney’s fee.

However, because he has not proven that his alleged injury is compensable, these issues

are moot and will not be addressed.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


