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STATEMENT OF THE CASE

On February 26, 2008, the above-captioned claim was heard in Searcy, Arkansas.

A pre-hearing conference took place on December 17, 2007.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  An additional one was added.  These stipulations, which I accept, are the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times,

including on or about May 4, 2007.
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3. Respondents have controverted this claim in its entirety.

4. Claimant’s average weekly wage was $550.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are the following:

1. Whether Claimant sustained a compensable injury to his left foot.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to an attorney’s fee.

Contentions

Claimant

1. Claimant contends that on May 4, 2007, he sustained a compensable injury

to his foot; that his injury was not subsequently occasioned by the use of

illegal drugs; that he is entitled to temporary total disability benefits from May

4, 2007 through the date he returned to work with a different employer; that

the medical treatment he has received for his injury has been reasonably

necessary; that additional medical treatment is reasonably necessary in

connection with his compensable injury; and that he is entitled to the

maximum attorney’s fees.

Respondents:

1. Respondents contend that the Claimant tested positive for marijuana on the

day of the accident.  The accident was caused by the use of illegal drugs.

The claim is not compensable.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has rebutted the presumption under Ark. Code Ann. § 11-9-

102(4)(B)(iv) that his injury was substantially occasioned by the use of drugs

or alcohol.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to the toes of his left foot.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to the reasonable and necessary treatment he received from May 4, 2007 to

June 13, 2007 for the toes of his left foot, as reflected in Claimant’s Exhibit

1.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from May 5, 2007 to July 16, 2007.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.
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CASE IN CHIEF

Summary of Evidence

Claimant and Haley Vincent testified at the hearing.  In addition to the prehearing

order discussed above, also admitted into evidence in this case were Claimant’s Exhibit

1, a compilation of his medical records, consisting of one index page and 14 individually

numbered pages; and Respondents’ Exhibit 1, a laboratory report dated May 7, 2007

consisting of two pages.

Testimony

Anthony E. Passmore.  Claimant testified that he is 32 years old and worked at the

shop at the Pleasant Plains shop of Respondent J A M Steel.  His job was to cut, grind,

and fabricate steel beams.  Claimant stated that he spent “hours” each day cutting steel.

On May 4, 2007, he injured his left foot while performing this job.  That day, he arrived at

his usual time of 6:30 a.m.  He did not take a break between then and 9:00 a.m., when the

accident took place.  Claimant described what happened as follows:

I was cutting a beam hanging off the skids and before I got done cutting it,
it–the beam snapped without give and no–no bending or shoring away or
anything.  The [beam] had a raw fracture in it, and it snapped.

The falling beam struck and injured his left foot.

“Skids” are similar to sawhorses, and the beams rest on them during the cutting

process.  The skids are approximately 36 inches high.  The beam in question was fourteen

inches wide, six inches tall and ten feet long, comprised of quarter-inch steel weighing 22

pounds per linear foot.  Claimant stated that he was using a cutting torch.  The beams rest

on the skids in an “H” shape.  Claimant described the cutting process as follows:

You cut up the flanges and then you cut the middle out and usually before
you get done cutting the middle out, then you step back and get on back out
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of the way to stretch over and get it if it’s–the beam’s approxi–in the right
spot, if you can.

According to Claimant, beams normally sag to the ground at the end of the cutting

process, giving the worker warning and time to get his feet, tools and lines out of the way.

A beam is cut to where an inch to an inch and a quarter is remaining in order to allow for

this.  Then, the worker approaches the beam from the other side, with arms propped on

it and feet near or under it, in order to make a precise cut.  He stated that to make the initial

cut, a worker has to be directly over the top of the beam.

On the day of the accident, he had already cut two pieces off of two other beams

and only one to one and a quarter inches remained to be cut on the third when the beam

unexpectedly snapped.  But because of the unexpected break, according to Claimant, he

did not have time to get out of the way.  Claimant stated that his supervisor, Todd

Basinger, said that he had never seen such a snap occur before.  Claimant testified that

there was no way to tell that the beam would snap as it did.  He stated that at the time of

the accident, he was using the same cutting procedure and safety equipment that he

always did.  In his opinion, the accident was unavoidable.  After Claimant returned to work

after the accident, he continued to perform his job as before, only more slowly.

Claimant admitted that he smoked marijuana “maybe once a month,” and that the

last time he did so prior to the accident was approximately two weeks before.  The

occasion was “a little barbeque we was [sic] having on the river, a little party.”  He denied

purchasing the marijuana, and stated that he usually used someone else’s supply.  He also

denied ever smoking marijuana at work, at home or in his vehicle.

He testified that he treated with Dr. Jeff Angel, and last saw him on June 13, 2007.

Angel stated that the pin he placed in the foot would need to be removed in two weeks.
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However, because the Respondent carrier refused to pay benefits and because he had no

health coverage, Claimant elected to remove the pin himself at the end of that period.  He

stated that the foot began to improve after then.

When he went to Dr. Angel’s office on Friday July 13, 2007, Angel’s secretary gave

him a work release at Claimant’s request because “I was–I was behind on all my bills,

starving, and I thought I could go back to work.  I though I was able.”  Claimant returned

to work on Monday, July 16, 2007, but was unable to continue after working most of the

day because of pain in the foot and difficulty in standing, which was affecting his balance.

He stayed home the rest of the week.  When he returned the following Monday, he worked

that day and part of the next, and was then laid off.

When asked to describe the present condition of his foot, Claimant stated:  “I’ve

learned to walk on it a new way.  My outside three toes is [sic] what I put my balance on

now.  I can’t balance on my big toe no more, the inner part of my foot.”  Claimant added

that he has become clumsier in that he now falls frequently because of his condition.

When questioned by Respondents, Claimant admitted again that he smoked

marijuana at some point prior to the accident, and that his urine test taken on the day of

the accident showed the presence of marijuana in his system.

With respect to his job at Respondent J A M, Claimant stated that he went to work

there almost four months before the accident.  His position involved a number of different

jobs and was not limited to cutting steel beams.  The beams he cut were sitting on four

“bucks,” or sawhorses, sitting two and a half to three feet off the ground.  He cut the

suspended ends off, to make the beams a custom size for steel buildings.
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When asked if it would have been smarter to have positioned himself behind the

beam or away from the end to be dropped, Claimant stated:

If you–if you can position yourself to make that cut, yes, sir.  But if there’s no
way to position yourself to make that cut, you got to get on the other side
until you get it cut down to a certain point and then you have to.

He explained again that once the steel begins to bend, it is time to step back.  But in order

to have a precise cut, “you must be over it with a torch.  It’s not a saw or nothing like that.”

Getting close to the cut is also necessary because the worker is wearing dark safety

glasses, making it difficult to see what he is doing.  When making the cut, Claimant lays

the torch across his hand, which is resting on the steel, in order to make the cut straight

and smooth.  At the time the accident occurred, Claimant’s hoses were under the beam

because he had not yet moved them out of the way for the final cut.

Claimant testified that he quit work at J A M approximately one month ago because

he was not getting any raises and felt he had no future there.

On redirect examination, Claimant stated that in making the cut on an H-shaped

beam, his left elbow is resting inside the top portion of the “H” while the “webbing,” or

horizontal portion, is cut.  The left hand is used to balance the torch, and he is standing

parallel to the beam.  His head is only 12 to 18 inches above the beam.  Then, once only

one to one and a quarter inches of steel remain to be cut, he moves his hoses and tools

back, and stretches over to make the final cut.  This portion of the cut does not have to be

a precise as the rest.  If a beam snaps and falls at that point, there is nothing for it to strike

and harm.  But because it snapped early and unexpectedly in this instance, it fell across

his toes.  It also cut his torch lines.
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Claimant testified that the cutting method he described is how he was trained to do

it, and the method he has observed all the other employees use.  He was trained by

Charles Todd, who used to own the shop 10 to 12 years ago.

Claimant stated that he was not disciplined in any way as a result of the accident.

When the lay-off occurred, two other workers were affected as well.  When he returned

from the lay-off, he went back to work cutting beams.  Neither his supervisors nor his co-

workers ever cautioned him about this cutting method or instructed him to do it differently.

Since the accident, to Claimant’s knowledge there has not been another incident involving

a beam snapping early.

With respect to his time off, Claimant stated that from July 16, 2007 when he

unsuccessfully attempted to return to work, and July 23, 2007, when he successfully went

back, his foot improved.

When questioned by me, Claimant described the cutting process, which I confirmed

by acting out what he described.  He stated that the dangling end of the beam was to his

right as he was cutting.  After the sides of the “H,” or the “flanges,” have been cut, Claimant

would begin cutting the webbing by starting at the far side and drawing the torch toward

himself.  The beam broke right at the point when he would stop and move his tools out of

the way–about one inch of steel left.  While in some instances “slag,” or partially melted

steel will be holding the beam at that point, Claimant testified that it did not happen in this

instance.  The break was a “[r]aw fracture, uncut steel.  Just a raw break.”  The break was

straight across, just like the cut.  Only his left foot was under the beam at the time.

In follow-up questioning from his counsel, Claimant testified that his torch was still

burning when the break occurred.
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Haley Vincent.  Called by Claimant, Vincent testified that Claimant has been her

fiancé for four years.  They live together.  She stated that she is sure that he smokes

marijuana, but  she added that he does not do so in front of her.  She stated that the

evening before the accident, she was with him from 5:20 p.m., shortly after he got off work,

until 6:30 the next morning.  During the period, she did not witness him smoke marijuana,

nor did she see or smell anything to give her reason that he had.  She was awake when

he left for work the morning of the accident, and she did not perceive that he was impaired

or different.  It takes Claimant approximately seven minutes to get to work from where they

live.

When questioned by Respondents, Vincent stated that because of her home duties,

Claimant was not in her presence the entire evening.  Under questioning by me, she stated

that she has never noticed him smelling of marijuana.

Respondents called no witnesses.

Records

Claimant’s Exhibits 1, his medical records, reflect the following:

On May 4, 2007, he presented to the White River Medical Center with a crush injury

to his left foot, with sharp pain and the inability to bear weight on it.  He denied that he

engaged in drug or alcohol abuse.  X-rays showed a fracture to the proximal phalanx, first

toe, and the distal phalanx, third toe.  He was given a final primary diagnosis of a great toe

fracture and an additional diagnosis of a fourth toe fracture.  Dr. Jeff Angel directed that

he be placed in a foot brace and that he see him on May 7, 2007.  Claimant was given pain

medication as well.
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Claimant saw Dr. Angel on May 14, 2007, and presented with swelling in his left

great toe.  On May 17, 2007, Claimant underwent surgery to place a pin in the great toe.

When he returned on May 30, 2007, Claimant had no unusual complaints.  He was

recovering at home, taking pain medication, and was using crutches.  In a follow-up visit

on June 13, 2007, Dr. Angel stated that Claimant needed to have the pin for two more

weeks.  His gait was normal, and he did not present with tenderness or swelling.

The last document in the exhibit is a return to work slip bearing the signature of Dr.

Angel dated July 13, 2007 and stating that Claimant may return to work on July 16, 2007.

Respondents’ Exhibit 1.  A laboratory report dated May 7, 2007 for a urine specimen

collected from Claimant on May 4, 2007 at 12:00 p.m. reflects that he tested positive for

marijuana (THC) metabolite.

ADJUDICATION

A. Compensability

Claimant has alleged that he incurred a compensable injury to his left foot as a

result of a steel beam falling on his foot on May 4, 2007.  Respondents have denied

coverage on the basis that Claimant tested positive for marijuana after the accident.

Claimant contends, however, that his injury was not substantially occasioned by the use

of illegal drugs.

Arkansas Code Annotated § 11-9-102(4)(B)(iv) provides:

“Compensable injury does not include:

. . .

(iv)(a)  Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.
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(b)  The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable presumption
that the injury was substantially occasioned by the use of alcohol, illegal
drugs, or prescription drugs used in contravention of physician’s orders.

(c)  Every employee is deemed by his or her performance of services
to have impliedly consented to reasonable and responsible testing by
properly trained medical or law enforcement personnel for the presence of
any of the aforementioned substances in the employee’s body.

(d)  An employee shall not be entitled to compensation unless it is
proved by a preponderance of the evidence that the alcohol, illegal drugs, or
prescription drugs utilized in contravention of the physician’s orders did not
substantially occasion the injury or accident.

As stated above, Claimant’s urine drug screen administered the date of the accident

showed the presence of marijuana (THC) metabolite.  There is therefore a presumption

under the statute quoted above that his injury was substantially occasioned by the use of

drugs or alcohol.  Flowers v. Norman Oaks Const. Co., 341 Ark. 474, 17 S.W.3d 472

(2000); Waldrip v. Graco Corp., ___ Ark. App. ___; ___ S.W.3d ___ (2008).  The phrase

“substantially occasioned” in this instance “requires that there be a direct causal link

between the use of the drugs and the injury in order for the injury to be noncompensable.”

Waldrip, supra.

The presumption is a rebuttable one.  Whether Claimant has overcome the

presumption is a question of fact for the Commission’s determination.  Weaver v. Whitaker

Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996).  Claimant gave credible,

consistent and detailed testimony of his job at Respondent J A M.  On May 4, 2007, he

arrived at work at the usual time and set to work cutting beams, which was part of his job.

After successfully cutting two beams, he began cutting the third.  As he was trained, and

as practiced by his co-workers, Claimant first used his torch to cut the flanges on the beam,
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which are the vertical portions (the beam is resting in an “H” shape on the bucks).  Finally,

he cut the webbing, or horizontal portion, by starting at the far side and drawing the torch

toward him.  As he was doing this, Claimant was leaning directly over the beam, with his

head only 12 to 18 inches above it and the torch resting on his left hand.  The reason for

this was the need to make a precise cut despite the his obscured vision through the

darkened safety glasses.  The cutting of the webbing proceeded until only one to one and

a quarter inches remained.  Normally, at this point Claimant would have changed positions

to make the final cut, moving his tools, lines, cords and feet out of the way in anticipation

of the beam falling after the final cut.  However, the beam in this instance unexpectedly

snapped.  This was an unusual occurrence and was due to a flaw in the steel.  He was

unable to maneuver his foot in time to avoid the falling beam, and two toes of his left foot

were broken.  His testimony was that the accident was unavoidable.

He further testified that his supervisor, Todd Basinger, stated that he had never

seen such a snap occur before.  No one from Respondent J A M disciplined Claimant for

the accident.  In fact, when he returned to work, Claimant returned to cutting beams in the

same manner as before–again, the method he was trained to use and which his co-

workers used as well.

With respect to his marijuana use, Claimant stated that he did not use the

substance the night before or the day of the accident.  Haley Vincent, his fiancé,

corroborated this testimony.  He testified that he never smoked marijuana at work, and that

the last time he used it prior to the accident was two weeks before.

I am aware that a claimant’s testimony is never considered uncontroverted.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a
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witness’ credibility and how much weight to accord to that person’s testimony are solely up

to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649

(2001).  The Commission must sort through conflicting evidence and  determine the true

facts.  Id.  In so doing, the Commission is not required to believe the testimony of the

claimant or any other witness, but may accept and translate into findings of fact only those

portions of the testimony that it deems worthy of belief.  Id.

However, I am also aware that Respondents presented no evidence to rebut

Claimant’s credible testimony.  If Claimant on May 4, 2007 was not following proper beam-

cutting procedure, or if beam breaks were actually forseeable, and/or if Claimant was in

fact disciplined over this incident, those facts would have been highly relevant regarding

the presumption.  Likewise, if there were evidence offered to contradict Claimant’s

contention that his marijuana use was relatively rare, that would have been very relevant

as well.  As it stands, I am left only with Claimant’s credible testimony that he was following

proper procedure at the time of the accident, that the accident was unavoidable, and that

his marijuana use was remote in time in relation to the accident.  Therefore, I find that there

is no direct causal link between Claimant’s marijuana use and the accident.  For me to find

otherwise would required that I engage in speculation and conjecture, which I cannot do.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant has thus rebutted the

presumption that the accident was substantially occasioned by his use of marijuana.

As for the balance of the elements of a compensable claim, I find that the medical

evidence, supported by objective findings, shows that Claimant sustained an accidental

injury causing internal or external physical harm in the form of broken toes on his left foot,
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that the injury arose out of and in the course of his employment at Respondent J A M, and

that the injury required medical services.  Thus, he has proven by a preponderance of the

evidence that he sustained a compensable injury.

B. Temporary Total Disability

Claimant has contended that he is entitled to temporary total disability benefits from

May 4, 2007 until he returned to work for a different employer.  Claimant’s compensable

injury to the toes of his left foot is scheduled.  See Ark. Code Ann. § 11-9-521.  An

employee who suffers a compensable scheduled injury is entitled to temporary total

disability benefits “during the healing period or until the employee returns to work,

whichever occurs first . . . .”  Ark. Code Ann. § 11-9-521(a) (Repl. 2002).  See Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the

disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1).

Claimant’s Exhibit 1 reflects that Dr. Angel gave Claimant a release on July 13,

2007, to return to work on July 16, 2007.  He testified that he procured this from Angel’s

secretary because he desperately needed to go back to work, and that he in fact returned

to work on the 16th.  He stated, however, that he found himself unable to continue after

working most of that day because of pain in the foot and because of his difficulty in

standing, which affected his balance.  Claimant stayed home the rest of the week but

returned the following Monday.  After working that day and part of the next, he (along with

some co-workers) was laid off.
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However, Claimant also testified that on June 13, Dr. Angel stated that the pin was

to remain in his toe for two more weeks.  Because he could not afford further treatment on

his own, Claimant removed the pin himself at the prescribed time, and he stated that the

foot began to improve after that.

After consideration of the evidence, I find that Claimant reached the end of his

healing period on July 16, 2007.  This was the effective date of the release, and over two

weeks after the pin’s removal.  I thus find that he is entitled to temporary total disability

benefits at the stipulated rate from May 5, 2007 until July 13, 2007.

C. Reasonable and Necessary Medical Care

Claimant also argues that he is entitled to medical benefits.  Section 11-9-508(a)

provides that an employer shall provide for an injured employee such medical treatment

as may be necessary in connection with the injury received by the employee.  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable

only for such treatment and services as are deemed necessary for the treatment of the

claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).

The claimant must prove by a preponderance of the evidence that medical treatment is

reasonable and necessary for the treatment of a compensable injury.  Brown, supra; Geo

Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes

reasonable and necessary medical treatment is a question of fact for the Commission.

White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001);

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).
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Based on the evidence adduced at the hearing, I find that Claimant is entitled to

reasonable and necessary medical treatment of the toes of his left foot through June 13,

2007–the treatment which is reflected in Claimant’s Exhibit 1.

D. Attorney’s Fee

As the parties stipulated, Respondents have controverted this claim, including the

issue of his entitlement to temporary total disability benefits, in its entirety.  Claimant’s

attorney is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded

to Claimant, pursuant to Ark. Code Ann. § 11-9-715.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715.  See Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


