
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F700912

CHARLENE R. PALMER, EMPLOYEE       CLAIMANT

CAT CLAWS, INC., EMPLOYER RESPONDENT

AMERICAN FIRE & CASUALTY COMPANY, CARRIER RESPONDENT

OPINION FILED JANUARY 29, 2008

Hearing before Administrative Law Judge O. Milton Fine II on January 16, 2008 in
Conway, Faulkner County, Arkansas.

Claimant, pro se, did not appear.

Respondents represented by Mr. Andrew M. Ivey, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on Respondents’ motion to

dismiss.  A hearing on the motion was conducted on January 16, 2008, in Conway,

Arkansas.  The Claimant, who is pro se, did not appear.  I attempted, without

success, to locate her in the courthouse before proceeding.  Respondents were

represented at the hearing by Mr. Andrew M. Ivey, Attorney at Law, of Little Rock,

Arkansas.  No testimony was taken in the case.  The record consists of Commission

Exhibit 1, comprised of seven pages of documents that detail the history of the

case; Respondents’ Exhibit 1, their four-page motion to dismiss; Respondents’

Exhibit 2, the one-page photocopy of certified mail receipt apparently signed by

Claimant on December 19, 2007; and seven blue-backed documents from the file

that are hereinafter identified.
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The instant claim concerns an alleged injury to the Claimant’s left knee that

she suffered on December 1, 2006.  On January 26, 2007, Claimant filed a Form

AR-C, contending that she injured her knee when she “tripped over the corner of a

pallet and fell.”  Respondents filed a First Report of Injury on February 12, 2007,

and that same day also filed a Form AR-2, stating their intent to controvert the claim

due to Claimant’s lack of cooperation and the absence of objective findings of an

injury.  They amended the latter filing on March 19, 2007 to state that they were now

accepting the claim, but that to date there was no lost time.  According to Claimant’s

contact with the Legal Advisor Division on February 23, 2007, she refused to be

deposed.  The foregoing documents have been blue-backed to the file.  However,

the file does not reflect that Claimant ever requested a hearing on her claim.

On December 11, 2007, Respondents filed a motion to dismiss and brief in

support thereof.  Therein, they argued that Claimant had not made a bona fide

request for a hearing within six months of filing the claim and had not answered

interrogatories and document production requests they propounded to her on

February 12, 2007.  While Respondents did not attach this discovery to their motion,

they did attach a copy of Claimant’s December 7, 2006 MRI that showed (1) a

“[l]arge patellar bone contusion, which appears to contain a small nondisplaced

fracture inferiorly” and (2) a “[m]edium-sized joint effusion.”  This was the basis for

their decision to accept the claim as compensable.  Respondents’ Exhibit 2 reflects

that Claimant signed for a certified letter on December 19, 2007.

On December 17, 2007, I sent Claimant a letter via certified mail, return

receipt requested, giving her 15 days to respond to the motion to dismiss.  As
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shown by the envelope and letter that have been blue-backed to the record, the

letter was unclaimed.  However, I note that it was sent to the same address listed

in Respondents’ Exhibit 2.  On January 2, 2008, I sent Claimant a notice by certified

and first-class mail to the same address as before, notifying her of the January 16,

2008 hearing.  While the record does not reflect that she picked up the certified

letter, the letter sent by regular mail was not returned to the Commission.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant has failed to prosecute her claim.

3. Claimant and Respondents were provided reasonable notice of the motion

to dismiss and of the hearing thereon.

4. Dismissal of this claim without prejudice is warranted under Ark. Code Ann.

§ 11-9-702(a)(4) (Rep. 2002) and AWCC R. 099.13.

III.  DISCUSSION

Arkansas Code Annotated § 11-9-702(a)(4) (Supp. 2007) provides as
follows:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
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without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In addition, AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing these provisions).  I find that, based upon the foregoing evidence,

all parties were provided reasonable notice of the motion to dismiss and the hearing

thereon.

Claimant has not made a bona fide request for a hearing within six months

of filing her claim.  In fact, she has taken no action in support of her claim since

filing her Form C.  Hence, dismissal of the instant claim is justified under both § 11-

9-702(a)(4) and Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Loosey, the Arkansas Court of Appeals held that pursuant

to AWCC R. 099.16, because the claim had been controverted before discovery

was initiated, and because Ark. R. Civ. P. 37(b) provides that sanctions, up to and

including dismissal of an action, is authorized for violation of discovery orders,

dismissal of a workers’ compensation claim with prejudice for failure to respond to
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interrogatories after being directed to do so by an administrative law judge was

authorized.  On the other hand, in Abo v. Kawneer Co., 2005 AWCC 226, Claim No.

F404774 (Full Commission Opinion filed November 15, 2005), the Commission

wrote:  “In numerous past decisions, this Commission and the Appellate Courts

have expressed a preference for dismissals without prejudice.”  (emphasis

added)(citing Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d

284 (1982)).  While Respondents have contended the Claimant failed to respond

to interrogatories and document production requests, no documentary evidence of

that is before me.  While there is an allusion in the record to Claimant’s failure to

make herself available to be deposed, the record is not clear that in fact occurred.

There is no record of Respondents seeking an order compelling discovery.  The

dismissal of this claim should thus be without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


