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Claimant represented by DUSTI MILLER, Attorney, Fort Smith,
Arkansas.

Respondents represented by J. DAVID DIXON, Attorney, Springdale,
Arkansas.

STATEMENT OF THE CASE

On December 18, 2008, the above captioned claim came on for a

hearing on respondents’ Motion to Dismiss at Fort Smith, Arkansas.

DISCUSSION

The claimant as well as claimant’s attorney did not appear at

the hearing.  Prior to the scheduled hearing claimant’s attorney

contacted the Commission and informed the Commission that she would

not be present at the hearing.

Respondents attorney stated that there had been no bona fide

request for a hearing within a six month period, and this is a

meritorious application for a motion to dismiss for failure of

prosecution.  The matter was brought initially by Mr. Owens on or

about November 20th or 30th of 2007.  Since that time, he did request

a hearing as of March 26, 2008, but little, if any, activity has

been taken since that time.  A pre-hearing was se on June 11, 2008,
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from that request.  The claimant failed to respond to discovery and

has been unable to schedule a deposition.  The hearing set for

August 14, 2008, was canceled due to the failure of claimant to

respond to discovery and make himself available for deposition.  A

second pre-hearing conference was set for August 6, 2008.  At that

pre-hearing conference the claimant requested the conference be

reset again to allow him additional time to retain counsel.  The

request was granted and Dusti Miller entered an appearance for the

claimant on August 13, 2008.  Since that time all attempts to

obtain discovery have failed.  The claimant has failed to pursue

this case and has failed to request a hearing within a six-month

time period.

ORDER

After consideration of the Motion and other documents

contained in the Commission’s file, I hereby dismiss this claim

pursuant to Rule 13 for lack of prosecution, without prejudice, to

the refiling within the limitations set out in Ark. Code Ann. §11-

9-702(b).

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


