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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On October 22, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 27, 2008, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   Respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right forearm.

2.   Medical.

At the time of the hearing claimant clarified her contentions that she suffered a
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compensable injury to both her forearm and right wrist.  The parties also acknowledged

that respondent had paid for medical treatment from Dr. Lewis.  In addition, claimant

testified that respondent paid for a visit to the emergency room on June 11, 2008, but did

not pay the physician charges for that visit.  

The claimant contends that she suffered a compensable injury to her right forearm

and wrist when she fell while working for respondent on June 11, 2008.   She seeks

payment of unpaid medical which includes physician charges from an emergency room

visit on June 11 and a subsequent emergency room visit on June 23, 2008.   Claimant also

seeks payment for future medical treatment.

The respondent contends the claimant did not sustain a compensable injury arising

out of and in the course of her employment as defined by the Arkansas Workers’

Compensation Act.   Respondent has paid for medical treatment claimant received from

Dr. Lewis.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 27, 2008, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her right forearm and wrist while employed by the

respondent.  
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FACTUAL BACKGROUND

The claimant is a 21-year-old woman who began working for the respondent on

October 10, 2006 as a cashier.   Claimant worked part time, 29 to 33 hours per week.  

Claimant testified that on June 11, 2008 she slipped on a mat at her register and

fell.  As she fell she caught herself with her arms and her right arm hit a wall with a lot of

force.  As she picked up items to check out a customer her right arm began hurting.

Claimant reported the incident to her supervisor and completed some paperwork 30 to 45

minutes after the incident.

Claimant testified that she was taken to the emergency room at the Siloam Springs

Hospital by her supervisor.  Claimant was diagnosed as suffering from a right forearm

sprain and was given a splint, medication for pain, and placed on light-duty work

restrictions for five days.  An x-ray of the claimant’s right arm was taken and read as

normal.  Claimant returned to work for the respondent one day later and was placed on

self-checkout.  At that job claimant primarily observed self-checkout registers and took care

of any problems.   Claimant testified that this job was easier on her arm.

Claimant was sent by the respondent to Dr. Lewis on June 17, 2008.  Dr. Lewis

diagnosed claimant’s condition as a right wrist sprain and recommended treatment to

include the splint and exercises.  Dr. Lewis also instructed claimant to gradually increase

her duties over the next two days.

After claimant was released to regular duties she testified that she began lifting

heavy items such as gallons of milk and her arm began throbbing and she was unable to

lift.  Claimant testified that she reported these additional problems to her supervisor and

was instructed to contact respondent’s personnel department.  Claimant was told at that

time that no additional medical treatment would be approved.  Claimant returned to the

emergency room at the Siloam Springs Hospital on her own on June 23, 2008.  X-rays of

the claimant’s right wrist taken at that time were negative for a fracture.  Claimant was
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diagnosed as suffering from tendinitis of the right arm and was instructed to wear a splint

and see her primary care physician in some two to three days.  Claimant was also

prescribed medication for pain.

Claimant has filed this claim contending that she suffered a compensable injury to

her right forearm and wrist as a result of a compensable injury which occurred while

working for respondent on June 11, 2008.   She requests payment of unpaid medical

treatment as well as future medical treatment for her injury.

ADJUDICATION

Claimant contends that she suffered a compensable injury when she struck her right

arm against the wall when she slipped and fell while working for respondent on June 11,

2008.   Claimant’s claim is for an injury caused by a specific incident identifiable by time

and place of occurrence.   The Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that

pursuant to Act 796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a
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preponderance of the evidence that she suffered a compensable injury.

There seems to be little doubt that the incident occurred as testified to by the

claimant regarding the fall on June 11, 2008.  However, in order for an injury to be

compensable, claimant must offer medical evidence supported by objective findings

establishing an injury.   “Objective findings” are those findings which cannot come under

the voluntary control of the patient.   A.C.A. §11-9-102(16)(A)(i).  Here, I find that claimant

did not offer medical evidence supported by objective findings establishing a compensable

injury to her right wrist and/or forearm.   

Following the incident on June 11, 2008 claimant was sent by the respondent to the

emergency room at Siloam Springs Hospital.   X-rays of the claimant’s right arm were taken

and were read as normal.  Although claimant was diagnosed as suffering from a right

forearm sprain and treated with a splint and medication, no objective findings are noted in

the medical report.  Claimant’s next evaluation occurred with Dr. Lewis on June 17, 2008.

Dr. Lewis diagnosed claimant’s condition as a right wrist sprain and recommended

treatment to include a splint and exercises.  Significantly, Dr. Lewis’ medical report

contains no objective findings, but instead indicates that no redness or swelling were

observed.

The last medical report is from the emergency room at the Siloam Springs Hospital

dated June 23, 2008.   At that time the claimant was complaining of increased right forearm

pain.  The emergency room records do note that claimant was complaining of swelling at

the time of that visit.  However, there is no indication in the medical report that the nurses

or the physicians observed swelling.  In fact, a diagram contained in the medical records

notes tenderness in the claimant’s arm, but does not indicate that swelling was present.

Muscle tenderness is not considered an objective finding.  Kimbrell v. Arkansas

Department of Health, 66 Ark. App. 245, 989 S.W. 2d 570 (1999).   

In short, in order to prove a compensable injury claimant has the burden of offering
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medical evidence supported by objective findings establishing an injury.   Here, a review

of the medical records does not reveal any objective findings of an injury.  X-rays of both

claimant’s forearm and right wrist were negative.  Although the claimant complained of

swelling, there is no indication that swelling was observed by any of claimant’s treating

physicians.  In fact, Dr. Lewis specifically noted in her report of June 17, 2008 that no

swelling was observed.  Claimant’s complaints of swelling did not appear until a report

dated June 23, some 12 days after the injury.   Absent objective findings of an injury, a

claimant cannot meet their burden of proving a compensable injury.

Despite having found that claimant failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury, I nevertheless find

that respondents are liable for medical treatment provided by the Siloam Springs

emergency room on June 11, 2008.  Apparently respondent may have paid a portion of

that emergency room visit already, but claimant testified that the physician portion of that

bill has not been paid.  Since this medical treatment was provided at the request of

respondent, respondent is liable for payment of any unpaid treatment relating to that visit.

Respondent has also paid for Dr. Lewis’ visit of June 17, 2008.  Respondent is not liable

for payment of the emergency room treatment claimant received on June 23, 2008.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her right wrist and/or forearm while employed by respondent on

June 11, 2008.  Therefore, her claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $186.35.
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IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


