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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 19, 2008, in Fort Smith,

Arkansas.  A pre-hearing  order was entered in this case on February 21, 2008.  This pre-

hearing order set out the stipulations offered by the parties and outlined  the issues to be

litigated and resolved at the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On August 6, 2007,  the relationship of employee-self insured employer-TPA

existed between the parties.

2. The appropriate weekly compensation rates are $261.00 for total disability

and $196.00 for permanent partial disability.

3. The claim is now controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:
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1. Whether the claimant sustained a compensable injury to her low back or

lumbar spine on August 6, 2007.

2. The claimant’s entitlement to the payment of medical expenses, temporary

total disability from August 7, 2007 through a date yet to be determined,

attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant began employment with the Booneville Human
Development Center on November 21, 1994.  On August 6,
2007, the claimant was trying to restrain an out of control
patient of the Booneville Human Development Center during
a behavioral outburst.  During the outburst, the patient struck
the claimant causing her to fall to the floor.  The claimant
contends that the injury either injured or aggravated her pre-
existing condition to the point where she was required to seek
medical treatment and stop work.  The injury to the claimant’s
back has prevented her from being able to work.  The claimant
contends that she is entitled to medical treatment, temporary
total disability benefits from August 6, 2007 to a date yet to be
determined, permanent disability benefits, and attorney’s fees.
The claimant is entitled to attorney’s fees for all indemnity
benefits, since this claim has been controverted in its entirety.”

In regard to these issues, the respondent Public Employee Claims Division contends:

“Respondents contend  the claim is not compensable due to a
lack of clinical findings of an acute injury. Respondents have
joined Second Injury Fund and allege that there may be Second
Injury Fund liability in the event of a finding of a compensable
injury.”

As the issues currently before the Commission do not involve the Second Injury

Fund, the Second Injury Fund makes no contentions, at this time.  

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is the question of whether the claimant sustained a

“compensable injury” to her lower back or lumbar spine, as the result of a specific

employment related incident or accident on August 6, 2007.  The burden rests upon the

claimant to prove all of the elements necessary to prove a “compensable”  injury.
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The first of these elements are contained in Ark. Code Ann. §11-9-102(4)(D).  This

subsection mandates that the actual existence of the physical injury, which is alleged to be

compensable, must be “established” by  medical  evidence.  It further requires that the

actual existence of this physical injury must be supported by “objective findings”, as that

term is defined by Ark. Code Ann. §11-9-102 (16)(A)(i).

After consideration of the medical evidence presented, I find that the claimant has

satisfied the statutory requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(D).  The medical reports and records of Dr. Andrew Daniel, Dr.

Tonya Phillips, and Dr. Anthony Capocelli all diagnose a physical injury involving the

claimant’s lower back or lumbar spine with possible radicular symptoms into her right

lower extremity.  These diagnoses are supported by purely “objective findings”, that are in

the form of abnormalities noted on plain x-rays and a lumbar MRI study, which was

performed on August 31, 2007.  The plain x-rays were interpreted by Dr. Andrew Daniel as

showing an increase in the disc space narrowing between the L4 and L5 vertebra over

previous studies.  The MRI, which was taken on August 31, 2007, demonstrated physical

defects involving the L2-3 intervertebral disc and the L4-5  intervertebral disc, together

with arthritic changes involving the facets or end plates of the L2 vertebra, the L3 vertebra,

the L4 vertebra, the L5 vertebra, and the S1 vertebra.    

Next, the claimant must prove the occurrence of a physical injury to her lower back

or lumbar spine that satisfies the definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(i).  These definitional requirements are:

(1) The injury  must arise out of and occur in the course of
the employment;

(2) The  injury must be caused by a specific incident;

(3) The injury must be identifiable by time and place of
occurrence;
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(4) The injury must cause internal or external physical
harm to the claimant’s body;

(5) The injury  must be sufficient to reasonably require
medical services or result in disability.

In order to satisfy the first three of these  definitional requirements,  the claimant

must prove both  the occurrence of a specific employment related incident or accident and

the existence of a causal relationship between this employment  related incident or accident

and her subsequent difficulties with her lower back or lumbar spine. However, the  claimant

need not prove the existence of this causal relationship to an absolute or mathematical

certainty.  It is only necessary that she  show that the  existence of this causal relationship

is likely or probable. It is also not required that the employment related incident or accident

be the sole or even the “major” cause of her current physical condition.  It is only necessary

that the employment related incident or accident be a contributing cause of the claimant’s

current low back or lumbar condition.  Under the current law, employment related

aggravations of pre-existing conditions can constitute  “compensable” injuries.

There is no doubt that the claimant has a history of difficulties involving her

lumbosacral spine.  The medical evidence presented shows that on April 23, 2004, the

claimant was treated for low back pain,  particularly  in the area above the sacroiliac

junction and right sacroiliac joint.  This episode of difficulties does not appear to be

connected with any particular activity or event.  However, this episode of difficulties

appears to have resolved after this one office visit, and the claimant missed little, if any,

work.  

On September 16, 2005, the claimant experienced another episode of low back

difficulties.  However, these difficulties only involved her back or lumbosacral spine

adjacent to the left sacroiliac junction.  Again, there was no history of any specific

precipitating activity or event.  This episode of difficulties was diagnosed as a lumbosacral
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strain.  Again, this particular episode of difficulties appears to have resolved after only one

office visit and the claimant missed little, if any, work.

On January 19, 2006, the claimant experienced another episode of difficulties with

her low back or lumbar spine.  Again, there was no evidence of any radicular symptoms.

This episode of difficulties began with a lifting incident, at home.  X-rays of the lumbar

spine, taken  at that time, showed only mild degenerative changes of the facets of the

lumbar vertebra, particularly the L5 and S1 vertebra. Disc space height was noted to be well

maintained and there was normal alignment of the vertebra.  It appears that this episode

of low back difficulties also rapidly resolved.

On August 29, 2006, the claimant was experiencing difficulties with pain over the

left  greater trochanter muscle and tenderness over the sciatic notch.  Again, there is no

history of any particular activity or event  proceeding  this episode of events. Again, these

complaints seem to have resolved or diminished after one visit.

On October 11, 2006, the claimant sought medical treatment for difficulties with her

lower back or lumbar spine and also radicular difficulties  into her left buttock and leg.  In

the initial nurse’s report, a history was noted of progressive  back  pain since a fall a  year

prior.  However, in his history and physical, Dr. William Daniel noted that the claimant had

performed no strenuous work immediately prior to the onset of her difficulties and that her

pain in her lower back began when she was getting out of the shower that morning and

progressively worsened.  On his physical examination, he also noted positive straight leg

raising, bilaterally.  A CT scan, which was performed at the request of Dr. Daniel, was

interpreted as showing a moderate broad-based disc bulge with a small right paracentral

disc protrusion of the L3-4 disc and a right posterior lateral bulge with mild broad-based

disc bulge of the L4-5 disc.  Arthritic changes were noted involving the vertebral bodies at

both levels.  A vacuum phenomenon was noted involving the L5-S1 disc, as well as

degenerative arthritic changes of the vertebral facets at this level and a broad-based bulge
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of the disc.  An MRI, which was also  performed at the request of Dr. Daniel on October 16,

2006, was interpreted as showing a left paracentral disc herniation of the L4-5 disc.  At this

point, Dr. Daniel requested a neurosurgical evaluation, and the claimant was seen by Dr.

Larry Armstrong, a neurosurgeon.  Dr. Armstrong concurred with a diagnosis of a left-sided

disc herniation at L4-5  with neurological impingement.  He performed a corrective lumbar

microdiscectomy on January 12, 2007.  Following this  surgery, the claimant’s difficulties

with her lower back and radicular difficulties into her left leg appears  to have significantly

improved, if not resolved.  The only difficulties noted, in Dr. Armstrong’s last report of

February 26, 2007, were pain radiating around the groin into the buttocks. Dr. Armstrong

diagnosed these difficulties as “classic sacroiliac joint dysfunction”.  He recommended

treatment for these new complaints by Dr. John Swicegood, a chronic pain management

specialist. 

It would appear that the claimant never returned to Dr. Armstrong, after February

26, 2007.  There is also no indication that the claimant ever obtained the recommended

treatment by Dr. Swicegood.  Although the claimant was seen on two occasions in March

of 2007, by Dr. Daniel, her only complaints were  with upper respiratory difficulties.  There

is no mention, in either of these office records, of any symptoms or difficulties involving the

claimant’s lower back or either of her lower extremities.  However, there is an indication

that the claimant obtained a refill of Lorcet, a pain medication from Dr. Daniel, on April 2,

2007.  Although there is no evidence of the exact condition for which this medication was

prescribed, it was clearly not for her upper respiratory difficulties.  The most reasonable

explanation is that it was prescribed for continuing difficulties with her right sacroiliitis and

possibly even some continuing pain in  her lumbar spine. 

The evidence shows that the claimant neither  sought nor obtained any further

medical services for any type of  complaints, until August 3, 2007.  On that date, the

claimant consulted Dr. Daniel with a rather strange constellation of symptoms. These



7

included right lower quadrant pain for two days, proceeded by diarrhea and nausea.  She

further indicated that this pain was exacerbated by moving her legs.  She also reported that

this pain radiated into the leg to the knee.  However, she gave no history of an injury or

precipitating activity or event preceding this episode of complaints.  Dr. Daniel made a

diagnosis of a right groin strain.

The claimant testified that, on August 6, 2007, she was performing her regularly

assigned employment duties.  While attempting to restrain an unruly resident, along with

other co-employees, she fell, striking her left elbow.  She testified that at the time of the fall,

she “heard” her back “pop”.  The claimant testified that she immediately reported the

incident and injury to her supervisor. This portion of the claimant’s testimony is confirmed

by a supervisor’s report of injury, bearing the date of August 6, 2007 (Claimant’s Exhibit

No. 1, page 1).  

The claimant testified that the respondent’s initially sent her for medical treatment

to the emergency room of the Booneville Community Hospital.  She was seen there by Dr.

William Daniel.  Although Dr. William Daniel, along with Dr. Andrew Daniel, was one of

her family physicians, he was coincidently  the physician on call at the emergency room on

that particular date.

The initial reports of Dr. William Daniel record essentially the same description of

the incident, as that  given by the claimant in her testimony including a twisting of her

lumbar spine.  The claimant  is noted  as having pain from her right waist to below her right

knee, as well as her left elbow. At that time,  Dr. Daniel diagnosed a muscle tear/strain of

the lower anterior abdomen and thigh.  This was essentially the same diagnosis as the one

made on August 3, 2007.  The claimant was scheduled for a return visit in one week.

The claimant was seen in follow up on August 14, 2007.  However, at this time she

was seen by Dr. Andrew Daniel.  He also recorded essentially the same description of the

accident as that given by the claimant in her testimony.  On this visit,  the claimant was
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complaining of symptoms involving her lumbar spine.  Although her complaints now

effected her right lower extremity, she indicated that they were  similar to those she had

experienced from her prior herniated discs.  Dr. Andrew Daniel noted that the claimant

continues  to experience pain in the right lumbar area that extended into the right thigh,

calf, and heel.  She also reported tingling and sensory changes in this  same area.  Upon

review of the x-rays, which were taken at that time,  Dr.  Daniel opined that they revealed

some increased narrowing of the L4-5 junction, when compared to post-op x-rays that were

made shortly after the surgery by Dr. Armstrong in January of 2006.  Dr. Daniel

recommended a neurosurgical evaluation and another lumbar MRI.  

The claimant was next seen at the respondent’s direction by Dr. Tonya Phillips.  Dr.

Phillips is a neurologist, rather than neurosurgeon.  Again, Dr. Phillips recorded essentially

the same description of the incident as that noted by the other physicians.  She also

recorded an evaluation of the claimant’s symptoms, which match those noted in the reports

and records of the two Dr. Daniels.  At the time of the visit with Dr. Phillips, the claimant’s

complaints involved pain in the right side of her back and occasional numbness down the

right leg into the toes.  She was also experiencing occasional symptoms of feeling like her

right leg was going to “give out”.  On her physical examination, Dr. Phillips noted decreased

sensation in a “stocking-glove distribution”  bilaterally, two plus reflexes at the knee,

bilaterally, and absent ankle reflexes and flexor plantar  response,  bilaterally.   Muscle tone

was normal and strength was 5/5 in both the lower extremities with no abnormal tone,

fasciculations or atrophy.  The claimant exhibited positive straight leg raising and positive

Patrick’s maneuver.  Dr. Phillips recommended a repeat lumbar MRI and EMG-NCV study

of the lower extremities.  She stated that, depending on the results of these tests, a

neurosurgical referral might be appropriate.
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The lumbar MRI, which  was requested by Dr. Phillips was performed on August 31,

2007.  This study was interpreted by the radiologist (Dr. Laura G. Moore-Farrell) as

showing the following:

“1. At L4-5 there is a mild disc bulge.  The patient has had a
laminectomy on the left at L4-5 and there is enhancing
scar/granulation tissue around the thecal sac.  The disc bulge
combines with facet hypertrophy to cause bilateral foraminal
stenosis worse on the left than the right.

 2. At L2-3, there is a mild disc bulge without spinal or
foraminal stenosis.

 3. There are degenerative facet changes from L2-S1. 
 

4. There are incidental hemangiomas in the L1 and L2 vertebral
bodies.

  
 5. There are degenerative end plate changes at L2-3, L4-5, and
L5-S1.”

At this point, something unusual and somewhat strange occurs in the medical

record.  Both the previous  reports of Dr. Andrew Daniel and Dr. Phillips clearly indicate

that the  claimant was to return to them for a follow up visit, after the recommended

testing.  However, no reports or records  of such follow up visits are contained in the

medical evidence.  Instead, there is simply a  handwritten note from Dr. Andrew Daniel,

dated September 13, 2007.  This note released the claimant to return to work without

restrictions and also stated that she was  released from further treatment or evaluation by

Dr. Phillips.  There is no explanation, whatsover, for this action.  The next medical record

is another handwritten note by Dr.  Andrew Daniel, bearing  the  date October 1, 2007.  This

note simply stated that the claimant was to be off work until further notice.  Again, there

is no explanation for this change in his prior opinion. There  is a final handwritten note by

Dr. Andrew Daniel, dated November 13, 2007.  This note stated that the claimant was to be

off work until released by neurosurgery and that the claimant had  a neurosurgery

appointment in January of 2008.  
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Instead, the claimant on her own, consulted Dr.  Anthony Capocelli, a neurosurgeon,

on November 9, 2007.  Dr. Capocelli diagnosed the claimant’s difficulties as lumbago,

sciatica, a right-sided radiculopathy, degenerative disc disease, epidural fibrosis, and post-

discectomy/laminectomy.  He recommended a trial of conservative treatment that  included

physical therapy and oral medications.  He also scheduled the claimant to return for re-

evaluation in two months and noted that if conservative treatment  modalities had failed

to produce significant improvement, a lumbar myelogram might be necessary.

The claimant testified that she was terminated by the respondent in December of

2007.  She further stated that she had been unable to obtain the treatment modalities

recommended by Dr. Capocelli or to return for follow up by Dr. Capocelli,  due to a lack of

funds and insurance.

On July 22, 2008, Dr. Capocelli authored a report to the claimant’s attorney.  In this

report, he expressed  his expert medical opinion on the existence of a causal relationship

between the claimant’s lower back and right lower extremity difficulties and the

employment related incident of August 6, 2007.  

“It is my belief that this (the claimant’s current difficulties)
most likely is an exacerbation of the underlying degenerative
disease and probably to some degree an exacerbation of some
of the prior surgical areas where  there is some epidural
fibrosis.  Her examination at that time demonstrates significant
rigidity and straight leg raising on examination consistent with
neuropathic origin and further evidence of lateralized right-
sided symptomology including antalgic gait.  There is a
reasonably objective finding on examination to be consistent
with a true injury suffered at the time of her injury in August.
At this time, I again believe that the injuries are related.”   

First, I find the claimant to be a credible witness.  Not only did she appear to be

truthful during her testimony, but the record reveals her to be a highly motivated worker.

She is a 13 year employee of the respondent.  Following her non employment related back

difficulties and surgery, she returned to full-time employment with the respondent within

two weeks and was back to her regular job within two months.  She has also made various
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attempts to again return to employment with the respondent, following the August 6, 2007.

However, these attempts were not successful.  

The record unquestionably establishes that the claimant was involved in a specific

employment related incident or accident (i.e. a fall) while performing her assigned

employment duties on August 6, 2007.  Not only was this accidental fall proven by the

claimant’s credible testimony, but is independently corroborated by other evidence.  The

claimant’s accidental fall appears to have been witnessed by various co-employees, none of

which were called to refute the claimant’s description of this  event.  The supervisor’s report

of injury (Claimant’s Exhibit No. 1, page 1) specifically noted that the work relatedness of

the  reported accident was not questionable.

It is certainly possible that the claimant’s current difficulties with her lower back or

lumbar spine are merely the result of the natural progression or deterioration of her

ongoing pre-existing degenerative arthritis of the spine, coupled with scarring from her

prior surgery.  However, the August 6, 2007 employment related fall could also have

reasonably and logically caused or, at least, contributed to the claimant’s current episode

of lumbar complaints.  It is difficult to accept that the close temporal relationship between

the fall and the appearance of these complaints is a mere coincidence.  I find that this close

temporal relationship, when coupled with the fact that the claimant was having no apparent

difficulties with her lumbar spine for a significant period prior to the fall on  August 6,

2007, is sufficient to prove that the most likely or probable cause or precipitating event of

her current lumbar difficulties was the employment related fall of August 6, 2007.   Thus,

the claimant has satisfied the first three definitional requirements for a “compensable

injury”, as that term is defined in Ark. Code Ann. §11-9-102(4)(A)(i).  

The claimant’s credible testimony (concerning the nature and magnitude of her

symptoms) and the medical evidence  is sufficient to prove that the claimant’s employment

related injury of August 6, 2007 caused internal physical harm to her body and that this
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physical harm  was sufficient to reasonably  require medical services and result in disability

(at least,  temporarily). Thus, the  claimant has satisfied the  final two definitional

requirements  for  a “compensable injury”, as required by Ark. Code Ann. §11-9-

102(4)(A)(i).

II. MEDICAL SERVICES

The first type of benefits, which the claimant is now seeking, are medical services for

her  lumbar complaints.  The burden rests upon the claimant to prove that these medical

services represent “reasonably necessary medical services”, as that term is used in Ark. Code

Ann. §11-9-508.

In order to constitute “reasonably necessary medical services”, the medical services

must have  an intended purpose or goal that is connected with the  compensable injury.

Such purpose or goal includes assurance of  an accurate determination of the nature and

extent of the injury, improvement or resolution of the  actual physical damage caused by

the compensable injury, reduction or alleviation of  the  symptoms and complaints

produced by the compensable injury, and  maintenance of the level of healing achieved.  In

order to represent “reasonably necessary medical services”, the medical services must also

have a reasonable expectation of accomplishing the purpose or goal for which they are

intended  at the time the services  were rendered.  However, it need not be proven that the

medical services were actually successful in accomplishing their intended purpose or goal.

In the present case, the medical record shows that on and after August 6, 2007,  all

of the medical services provided to the claimant for her lower back or lumbar complaints,

by and at the direction of Dr. William Daniel, Dr. Andrew Daniel, Dr. Tonya Phillips, and

Dr. Anthony Capocelli, were necessitated by or were connected with the claimant’s

employment related injury of that date.  These services were intended to allow an accurate

diagnosis of the nature and extent of the injury, to treat the physical damage caused by the

injury, and to alleviate or reduce the claimant’s  symptomatic complaints resulting  from
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the injury.  The services rendered by these various physicians were of a type and nature

commonly recognized by the general medical community as being medically appropriate

to accomplish  these intended purposes for the type of injury sustained.  Included in this

finding is the medical services recommended by Dr. Capocelli, which have not yet been

actually provided, due to the respondents’ refusal to accept liability for the expense of these

services and the claimant’s financial inability to obtain these services on her own.  

I  find that all of the medical services rendered and recommended to the claimant for

her lumbar and radicular difficulties,  on and after August 6, 2007, by Dr. William Daniel,

Dr. Andrew Daniel, Dr. Tonya Phillips, and Dr. Anthony Capocelli constitute “reasonably

necessary medical services”, under Ark. Code Ann. §11-9-508.   Pursuant to the provisions

of Ark. Code Ann. §11-9-508, the respondents are liable for the expense of these services.

However, this liability is subject to the medical fee schedule established by this

Commission.  The respondents are also entitled to an off-set or  credit for any of these

medical expenses that have been  previously  paid by the respondents, or which have been

paid under a group policy of insurance.

III. TEMPORARY TOTAL DISABILITY

The final issue concerns the claimant’s entitlement to temporary total disability

benefits from August 7, 2007  through a date yet to be determined.  The burden rests upon

the claimant to prove her entitlement to these benefits.

 As the compensable injury sustained by the claimant was to a portion of her body

which is “unscheduled” under the Act, she must prove two facts, in order to be entitled to

these  temporary  total disability benefits.  First, she must show that she has continued

within her healing period from the effects of her compensable injury. Secondly, she must

show that she has been rendered totally disabled from performing regular gainful

employment, as a result of the effects of the compensable injury.
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The issue of the duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the medical evidence presented.  The healing

period ends when the claimant has achieved the maximum benefit of time and medical

treatment in the healing of the actual physical damage caused by the compensable injury.

Once this underlying physical damage resolves or at least stabilizes,  at a level where

nothing further in the way of time or medical treatment offers a reasonable expectation of

improvement, then the healing period has ended.

In the present case, the medical record shows that the claimant clearly continued

under active medical treatment for  her compensable lumbar  injury through September 12,

2007.  In his note of September 13, 2007, Dr. Andrew Daniel released the claimant to return

to work (without restrictions) and also indicated that the  claimant had been released from

treatment by Dr. Phillips.  However, no actual release from treatment by Dr. Phillips was

introduced.  In fact, such a release would be inconsistent with her August 22, 2007 report

(the only report of hers that has been introduced).  It must also be noted that Dr. Andrew

Daniel, did not appear, in this note, to release the claimant from his care.  In fact, in another

note, dated October 1, 2007 (only two weeks later), he took  the claimant off work “until

further notice”.  In yet another  note, dated November 13, 2007,  he  directed the claimant

to stay  off work until she is released by neurosurgery.  This note further indicated that a

neurosurgical appointment has been made for January of 2008.  Finally, it is apparent,

from the November 9, 2007 report of Dr. Anthony Capocelli, that it was his expert opinion

the claimant required further evaluation and treatment of her compensable injury.

Unfortunately, this further  evaluation and continued treatment was not timely provided

and has not yet been received by the claimant through the present time.

After consideration of all the medical evidence presented, it is my opinion that the

greater weight of the medical evidence shows that the claimant has continued within her

healing period from the effects of her compensable lumbar injury of August 6, 2007, from
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that date through the present time.  It further appears that she will likely continue within

her  healing period until the recommended medical treatment and possible additional

evaluations have been received.  Thus, the claimant has proven the first requirement for her

entitlement to the temporary total disability benefits she now seeks.

In regard to actual disability, the medical evidence shows that Dr. William Daniel

medically restricted the claimant from engaging in any gainful employment for two to six

weeks  following August 6, 2007.  On August 14, 2007, Dr. Andrew Daniel released the

claimant to do “whatever she feels comfortable doing”.  Then, as previously noted, on

September 13, 2007, Dr. Andrew Daniel released the claimant to return to employment

without  restrictions.  However, approximately two weeks later, on October 1, 2007, he

medically restricted the claimant from performing any type of employment “until further

notice”.  On November 13, 2007, Dr. Andrew Daniel again medically restricted the claimant

from performing any  type of employment “until released by neurosurgery”.  There has been

no evidence presented, which would indicate that the  latter medical prohibition against

regular gainful employment has ever been lifted.

At the hearing, the claimant testified that, since August 6, 2007, she made several

attempts to return to employment with the respondent,  but was unable to maintain such

employment without a substantial increase in her pain and symptoms.  She testified that

she was unable to either sit or stand for more than 10 minutes at a time and must

frequently lie down. She also testified that she was physically  unable to walk any distance

or lift any thing of significant weight.

After considering the claimant’s credible testimony (concerning her physical

limitations and restrictions), together with the medically imposed restrictions on her

physical activities, I  find that this evidence is sufficient to prove that since August 6, 2007,

the claimant has been rendered totally disabled from performing regular gainful

employment by the effects of her compensable lumbar injury of August 6, 2007. Thus, she
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has satisfied the second and final requirement for her entitlement to temporary total

disability benefits from August 7, 2007 through a date yet to be determined. 

   In reaching this decision, I am aware that the claimant’s period of temporary total

disability may have been unnecessarily extended by her failure to receive appropriate

medical treatment in a timely manner.  However, the evidence reveals that this failure  is

in no way due to the claimant’s refusal or neglect.  Rather, it is solely attributable to the

respondents’ refusal to provide the recommended medical services in a timely manner.

Thus, the respondents cannot complain that the claimant’s healing period and period of

temporary total disability has been unnecessarily extended.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On  August 6, 2007, the relationship of employee-self insured employer-third

party administrator existed between the parties.

3.  On August 6, 2007, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $261.00 for total disability and $196.00 for permanent partial

disability.

4.  On August 6, 2007, the claimant sustained a compensable injury to her lower

back or lumbar spine.  Specifically, the claimant has proven by the medical evidence the

actual existence of a physical injury to her lower back or lumbar spine, which is supported

by objective findings.  She has further proven by a preponderance of the evidence that this

physical injury arose out of and occurred in the course of her employment with the

respondent, was caused by a specific incident, is identifiable by time and place of

occurrence, caused internal physical harm to her body, required medical services, and

resulted in disability.

5.  The claimant has been rendered temporarily totally disabled, as a result of the

effects of her compensable lumbar low back injury from August 7, 2007 through a date yet
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to be determined.  Specifically, the claimant has proven by the great weight of the credible

evidence that during this time she has continued within her healing period from the effects

of her compensable injury and has been rendered totally disabled from performing regular

gainful employment as a result of the effects of this compensable injury.

6.  The medical services provided and recommended to the claimant for her low back

or lumbar difficulties, on and after August 6, 2007, by and at the direction of Dr. William

Daniel, Dr. Andrew Daniel, Dr. Tonya Phillips, and Dr. Anthony Capocelli, represent

“reasonably   necessary medical services” for the claimant’s compensable low back or

lumbar injury. Specifically, the claimant has proven that these medical services were

necessitated by or connected with her compensable low back or lumbar injury, and had a

reasonable expectation of successfully accomplishing the  purpose for which these services

were intended  at the time they were rendered. Pursuant to the provisions of Ark. Code Ann.

§11-9-508, the respondents are liable for the expense of these medical services, subject to

the medical fee schedule established by this Commission.  The  respondents  are also

entitled to a set-off or credit for any of these expenses which they have previously

voluntarily paid or which have been paid under a group policy of insurance.

7.  The respondents have denied the occurrence of any compensable injury to the

claimant’s low back or lumbar spine and have controverted this claim in its entirety.

8.  A  reasonable  fee for the claimant’s attorney is the maximum statutory attorney’s

fee on the temporary total disability benefits herein awarded.  

ORDER

The respondents shall pay to the claimant temporary total disability benefits for the

period beginning August 7, 2007, and continuing through a date yet to be determined.

The respondents shall be liable for the expense of medical services provided and

recommended to the claimant for her lower back or lumbar difficulties, by and at the

direction of Dr. William Daniel, Dr. Andrew Daniel, Dr. Tonya Phillips, and Dr. Anthony



18

Capocelli, on and after August 6, 2007.  This liability is subject to the medical fee schedule

established by this Commission.

The respondents shall pay to the claimant’'s attorney the maximum statutory

attorney's fee on the controverted temporary total disability benefits herein awarded.  One-

half of this fee is to be paid by the respondents in addition to such benefits.  The remaining

one-half of this fee is to be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are payable in a lump

sum without a discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                                                             
                  MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


