
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F508738

ROBERT NEWBY CLAIMANT

ASSOCIATED BUILDING & DEVELOPMENT                NO. 1 RESPONDENT

BITUMINOUS CASUALTY CORP.                        NO. 1 RESPONDENT
CARRIER

SECOND INJURY FUND     NO. 1 RESPONDENT

OPINION FILED OCTOBER 27, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by BETTY HARDY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 7, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 28, 2008, and a pre-hearing order was filed on May

30, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant sustained compensable injuries to both

shoulder in July 2005.

4. The claimant is entitled to a weekly compensation rate of

$464 for temporary total disability and $348 for permanent partial

disability.

5. By opinion filed September 30, 2007, the Commission

determined that the claimant proved by preponderance of the

evidence entitlement to additional medical treatment for his left

shoulder.

6. Prior to the September 13, 2007, opinion the respondents

accepted liability for a 12 percent impairment regarding the right

shoulder and 7 percent regarding the left shoulder.

7. The claimant’s impairment regarding the left shoulder is

now 10 percent to the left upper extremity which calculates to 6

percent to the whole body.

8. The claimant was awarded additional benefits which were

paid.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to additional permanent partial

disability benefits based on the impairment rating for his left

shoulder.

2. Attorney’s fees.

3. Credit for impairment rating for the claimant’s left

shoulder.
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Claimant’s contentions are:

“The claimant contends that the Respondents initially
accepted liability for a 7 percent impairment to the
upper extremity regarding his shoulder and that the
impairment rating has now been increased to 10% to the
upper extremity which converts 6% to the whole person.
Further, the claimant contends that the 12% impairment
for which the Respondents accepted liability in regard to
the right shoulder was to the upper extremity and that
since the injury involves the shoulder it converts to 7%
to the whole person pursuant to the 4th Edition of the
A.M.A. Guides to Evaluation for Permanent Impairment and
that the Respondents owe the difference between the 12%
to the upper extremity for which they paid and the 7% to
the whole person that they should have paid.  The
claimant’s attorney is entitled to an appropriate
attorney’s fee.  The wage loss disability is not ripe for
determination at this time and therefore should be held
in abeyance.”

Respondents’ contentions are:

“It is the contention of the respondents that the
claimant has been provided all appropriate benefits to
which he is entitled for his right and left shoulders.
Specifically, respondents have paid all benefits for the
claimant’s right shoulder and have paid workers’
compensation benefits for the left shoulder, including
benefits awarded by the Commission.  It is respondents’
position that the claimant’s request for permanent
partial disability benefits for his left shoulder are not
causally related to the claimant’s employment at
Associated Building and Development Corporation.
Respondents assert that based upon medical records, the
claimant’s impairment ratings assessed for his left
shoulder are not compensable pursuant to Arkansas
Workers’ Compensation law as the major cause of
claimant’s shoulder impairment is his preexisting
condition, not the July 16, 2005, work-related injury.
The respondents reserve the right to assert additional
contentions as may become known through discovery.”

Due to the wage loss issue not being ripe the Second Injury

Fund was excused from the hearing.

DISCUSSION

The central issue in this matter is the claimant’s entitlement

to additional permanent partial disability benefits based on an
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impairment rating for his left shoulder.  In an opinion filed

September 30, 2007, the Commission determined that the claimant

proved by a preponderance of the evidence that he was entitled to

additional medical treatment for his left shoulder.  Ultimately the

claimant received a left shoulder arthroscopic distal clavicle

resection on October 26, 2007, performed by Dr. Jeffery Evans.

In a medical report Dr. Evans stated the claimant had reached

maximum medical improvement.  Dr. Evans further stated, “I had

previously placed him on a permanent restriction of no working at

or above shoulder level and will go ahead and leave that in place.

Utilizing the American Medical Associations Guide to the Evaluation

of Permanent Impairment, Forth Edition, he is entitled to an

additional impairment rating on the left shoulder to bring him up

to a total of 10 percent left upper extremity impairment due to the

arthroplasty of the left shoulder acromioclavicular joint.  This

calculates into a 6 percent whole person impairment.  This is his

new total impairment rating, which was an increase from his

previous impairment rating that I generated back prior to his left

shoulder surgery.  His total impairment is 10 percent to the upper

extremity, calculating to 6 percent whole person.”

ADJUDICATION

It is clear through the credible testimony of the claimant and

the medical evidence presented in this matter that the claimant was

not in any need of surgical procedure to his left shoulder prior to

his injury on July 16, 2005.  The claimant’s symptoms, prior to his

injury, were not severe enough to require surgery.  The claimant
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was able to perform very physical work daily prior to his injury.

The major cause of his need for surgery was the injury which he

sustained which was an acute exacerbation of a chronic condition.

The chronic condition being the claimant’s arthritis.

During deposition Dr. Evans had the following exchange with

respondents’ counsel:

“Q. So the major cause of the impairment is
actually the pre-existing arthritis as apposed
to the injury of July 2005.  Is that right?

A. Well, that would be the Crux of an argument
and let me explain that and I will just use
terms in my explanation, I will use terms just
like what I would do if I were seeing you as a
patient.  I have to answer this question, oh
probably three or four times a month because
in workmans’ comp cases it always comes up.
It’s just as common as it can be.  I always
get the question, if this guy has got
arthritis of his acromioclavicular joint then
how do you call that, you know, a workmans’
comp problem when we know that that arthritis
didn’t develop on July 15, 2005.  Well, I
think that certainly the arthritis pre-existed
the injury of this particular date but I think
that as far as I know and as far as I have a
history on, he had no problem with that
shoulder prior to that date and so what I
consider it is an exacerbation of a chronic
condition.  And I think that is really the
only way that you can honestly look at it and
say that that’s what happened because if you
don’t have a previous history of shoulder pain
and tenderness, the palpation at that
particular joint, and you don’t have any other
specific injury that you can tie it to, but
you know that you have got arthritis that
shows up on the x-ray, then really all you can
all it is an acute exacerbation of a chronic
condition.  And that’s always the answer.  And
I think if you honestly, if you always use
that as your, as what you tell them, it’s not
like, well, you just kind of pulled that out
of your, you know what.  And so, Eddie has
been in here a number of times and has, I’ve
gotten that question from him before, and so,
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but its always the same answer and I think
that’s about as honestly as you can address
it.

Q. Okay.  And that would go to the fact that
he had symptoms and you did surgery?

A. Correct.”

Suggested sub for page 6

In Hickman v. Kellogg, Brown, and Root, ___ Ark. ___, ___

S.W.3d ___ (2-20-08), the Arkansas Supreme Court considered a

situation similar to that present here.  In Hickman, the claimant

had sustained a compensable knee injury and eventually underwent

knee replacement surgery.  The respondents controverted his

entitlement to that procedure arguing it was necessitated by his

pre-existing arthritic condition and not his compensable injury.

Eventually, the respondents were found to be liable for the knee

replacement surgery because the need for it was partially the

result of the compensable injury.

Under the A.M.A. Guides, knee replacement surgery results in

a certain degree of anatomical impairment.  The respondents

controverted the claimant’s entitlement to permanent partial

disability benefits based on that impairment arguing that, while

the surgery was compensable because the underlying knee injury

partially caused the need for treatment, permanent partial

disability benefits would be payable only if the compensable knee

injury was the major cause of the knee replacement surgery.  This

argument was based on Ark. Code Ann. §11-9-102(4)(F)(ii)(b).  That

section provides, in relevant part, that in order to receive

permanent disability benefits, a claimant must establish by a
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preponderance of the evidence that the compensable injury was the

major cause of any permanent disability or impairment.

The Hickman Court eventually concluded, even though the

compensable injury was a cause of the need for medical treatment

and that the surgery was therefore compensable, the major cause of

the surgery was the pre-existing condition and the respondents were

therefore not obligated to pay for impairment based upon the

surgical procedure.

The facts of the present case are remarkably similar to those

in Hickman.  The only difference is the surgery here was on the

claimant’s shoulder whereas the injury in Hickman was to the

claimant’s knee.  Therefore, this case can be resolved by applying

the same standard enunciated by the Supreme Court in Hickman.  That

is, whether the compensable injury was the major cause of the need

for the surgical procedure.

Here, the impairment rating in dispute was based on the distal

clavicle surgery, which pursuant to the American Medical Associates

Guide to the Evaluation of Permanent Impairment, Forth Edition,

entitles him to a 10 percent impairment to the upper extremity.

The impairment rating translates into a 6 percent whole body

impairment.

The present issue turns on whether the major cause of the

claimant’s shoulder surgery and the resulting impairment was his

compensable injury.  The claimant had arthritis for some time but

was able to work in a physically demanding job without the

requirement of any medical attention much less surgery.  It was not



8

until his injury in July 2005 that surgery became a need for the

claimant.  The claimant’s lack of symptoms and ability to perform

heavy labor prior to his July injury date demonstrates the

compensable injury was the major cause of the need for the distal

clavicle surgery and; therefore, is the major cause of the

claimant’s impairment.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 28, 2008, and contained in a

pre-hearing order filed May 30, 2008, are hereby accepted as fact.

2. The claimant is entitled to an impairment rating of 10

percent to the upper extremity which translates to 6 percent to the

body as a whole.

3. The respondents are entitled to a credit for any monies

paid to the claimant in the form of permanent partial disability

benefits paid to the claimant with regard to his left shoulder.

4. The appropriate fees for the claimant’s attorney is the

maximum statutory attorney’s fee on all applicable benefits herein

and herein awarded to the claimant.
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ORDER

The respondents shall pay the claimant for an impairment of 6

percent to the body as a whole regarding the injury to his left

shoulder but shall be credited for any benefits already paid

related to the permanent partial disability of that left shoulder.

The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability from December 2,

2007, to a date yet to be determined.  Therefore, the respondents

shall pay benefits as such.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


