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This matter comes before the Commission on the respondents’ Motion to

Dismiss.  Claimant has failed to respond to the Motion and failed to appear at the

hearing held on April 2, 2008.   

PROCEDURAL HISTORY

A Form 1 was filed with the Commission on November 20, 2006, for an

incident that occurred on November 15, 2006.  On November 30, 2006, the carrier

filed a Form AR-2 indicating that the claim had been controverted.  On April 20,

2007, the claimant submitted a request for hearing and indicated he was willing to

mediate his claim.  However, the carrier refused to participate in mediation and the

file was assigned to this Administrative Law Judge on June 5, 2007.  On June 8,

2007, Prehearing Questionnaire Notices and Prehearing Questionnaires were

mailed to the parties.  The claimant failed to file a response to the Prehearing

Questionnaire and the file was returned to the Commission’s general files on July

31, 2007.  On September 6, 2007, the claimant filed his Prehearing Questionnaire

response with the Commission and the file was reassigned to this Administrative
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Law Judge on September 11, 2007.  The respondents were given ten days to file

a response to the Prehearing Questionnaire.  The respondents’ attorney sent a

letter to the Commission dated September 28, 2007, indicating that the matter had

been tentatively settled.  By letter dated October 4, 2007, respondents’ attorney

indicated that the terms of the settlement had not been finalized and at that time

filed a Prehearing Questionnaire response.  On October 5, 2007, a Prehearing

Conference Notice was sent to the parties scheduling a prehearing telephone

conference.  The conference was held on November 27, 2007, at which time the

claimant requested a continuance to hire an attorney and was given thirty days to

file responses to respondents’ discovery requests.  Another conference was

scheduled for January 8, 2008.  By letter dated December 21, 2007, the

respondents joined the Second Injury Fund as a party to the claim, and pursuant to

the Fund’s request, the prehearing telephone conference was rescheduled to

February 12, 2008.  The conference was held and the matter was scheduled for

hearing on April 2, 2008.  By letter from this Administrative Law Judge dated March

19, 2008, the claimant was advised that if he failed to contact this office or appear

at the deposition scheduled for March 25, 2008, it would will result in dismissal of

his claim with prejudice.  The claimant was further directed to comply with all

discovery requests on or before March 25, 2008.  On March 26, 2008, the Fund filed

a Motion for Dismissal asserting that the claimant failed to provide responses to the

discovery requests of the Second Injury Fund and that the claimant failed to appear

at the deposition scheduled for March 25, 2008.  By letter dated March 28, 2008,
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from this Administrative Law Judge, the claimant was sent a copy of the Second

Injury Fund’s Motion for Dismissal and advised that the Motion would be addressed

at the upcoming hearing scheduled for April 2, 2008.  By letter dated March 31,

2008, respondents No. 1 joined in the Fund’s Motion to Dismiss for the claimant’s

failure to appear at the scheduled deposition and respondents No. 1 further

asserted that the claimant had failed to answer any of the Interrogatories

propounded upon him.  On April 2, 2008, at 12:15 p.m., the claimant called this

office and advised that he was sick and unable to attend the hearing scheduled that

day at 1:30 p.m.  Respondents No. 1 and respondent No. 2 appeared at the hearing

scheduled for April 2, 2008, and moved again at that time for dismissal of this claim.

By letter dated April 2, 2008, from this Administrative Law Judge, the claimant was

given twenty days to provide written documentation from his health care provider to

support his reasons for failing to appear at the hearing and that if he failed to

provide said documentation an order of dismissal with prejudice would be entered.

On April 25, 2008, the claimant called this office and advised that he would fax his

documentation to the Commission that day.  However, as of this date, no

documentation has been received from the claimant.

DISCUSSION

Commission Rule 13 provides in relevant part as follows:

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.
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In the instant case, the respondents seek a dismissal with prejudice for

claimant’s failure to cooperate with discovery or prosecute his claim.   The evidence

establishes that claimant has failed to respond to discovery requests or make an

appearance at both the scheduled deposition and the scheduled hearing.  Based

on the substantial weight of the evidence, I find that claimant has impeded

discovery, failed to abide by an order, and failed to prosecute his claim.  Loosey v.

Osmose Wood, 23 Ark. App. 137, 744 S.W.2d 402 (1988); Johnson v. Triple T

Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996).  I further find that claimant has had

sufficient notice of these proceedings and opportunity to be heard but has failed to

respond, appear, or otherwise be heard.  Ark. Code Ann. § 11-9-707. 

Because the respondents have requested that this claim be dismissed, and

because the claimant has failed to cooperate with discovery, failed to abide by an

order, and failed to timely prosecute this claim, I find that pursuant to Commission

Rule 13 and Ark. Code Ann. § 11-9-702(a)(4) and other appropriate authority, this

claim should be, and hereby is, dismissed with prejudice.

IT IS SO ORDERED.

_____________________________
BARBARA WEBB
Administrative Law Judge


