
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F306423

BILL NEAL, Employee  CLAIMANT

NABHOLZ CONSTRUCTION COMPANY, Employer  RESPONDENT #1

ST. PAUL INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED OCTOBER 14, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 represented by GUY ALTON WADE, Attorney, Little Rock, Arkansas.

Respondent #2 not participating in hearing.

STATEMENT OF THE CASE

On September 15, 2008, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on July 23, 2008, and a pre-

hearing order was filed on July 24, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinions in this claim are final and res judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to medical treatment recommended by Dr. Raben.

The claimant contends that he is entitled to additional medical treatment for his

compensable injury as recommended by Dr. Raben.  With respect to the respondent’s

argument that the Commission’s Medical Cost Containment Unit is the proper forum for

determination of this issue as opposed to an administrative law judge, claimant contends
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that Commission Rule 30 addresses the amount to be paid for medical services, not the

reasonableness and necessity of specific medical treatment.

The respondent contends that the medical treatment recommended by Dr. Raben

is not reasonably necessary for claimant’s compensable injury.  Respondent also contends

that Commission Rule 30 requires pre-authorization of certain procedures.  The discogram

procedure recommended by Dr. Raben was forwarded to the carrier’s managed care

organization for pre-authorization and it was denied as not being reasonable and

necessary.  Respondent contends that pursuant to Rule 30 any reconsideration of that

decision must be addressed by the Commission’s Medical Cost Containment Unit, not an

administrative law judge.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior opinion is final and res judicata.

2.   Commission Rule 30 does not address the issue of whether medical treatment

is reasonable and necessary.  Rule 30 addresses payment of medical procedures.  Issues

as to the reasonableness and necessity of medical treatment are to be determined by

administrative law judges and the Full Commission, not the Medical Cost Containment

Unit.

3.  Claimant has proven by a preponderance of the evidence that he is entitled to

additional medical treatment for his compensable injury.
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FACTUAL BACKGROUND

The claimant is a 69-year-old man with a prior work-related injury to his back in 1989

which resulted in surgery at the L5-S1 level.  Claimant subsequently began working for the

respondent and his job duties included heavy and light equipment repair, machine repair,

and welding.  The claimant suffered an admittedly compensable injury to his low back while

working for respondent on July 28, 2001.  Claimant’s injury occurred when he was thrown

into the air after a concrete slab broke, causing him to land on his side and injure his low

back.

Following the July 28, 2001 injury claimant was initially evaluated by Dr. Danks,

neurosurgeon, on September 11, 2001.  In a report dated September 25, 2001, Dr. Danks

noted that an MRI scan performed in 2000 revealed an area at L5-S1 which was consistent

with a possible recurrent disc.  As a result, Dr. Danks ordered a repeat MRI scan.  In a

report dated September 21, 2001, Dr. Danks noted that the claimant has “epidural fibrosis

in the latter recess of L5-S1 with facet hypertrophy, and a mild synovial cyst pressing on

the S1 nerve root.”   Dr. Danks did not recommend surgery, but instead referred claimant

to Dr. Cannon for possible epidural steroid injections.

After these injections were provided claimant came under the care of Dr.

Blankenship, neurosurgeon.  In a report dated September 18, 2002 Dr. Blankenship stated

that claimant suffered from post-laminectomy syndrome.  Dr. Blankenship recommended

no surgery, but instead prescribed an aggressive exercise program and medication.  Dr.

Blankenship continued to treat claimant conservatively and in a report dated December 10,

2002 noted that claimant was 80 to 90 percent better than before the therapy.  Dr.

Blankenship further indicated that he wanted to wean claimant off medication and that

claimant should contact this office if he had a marked exacerbation of pain; otherwise, no

return visits were scheduled.  

In a letter report dated January 24, 2003, Dr. Blankenship stated that claimant had
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reached the maximum medical improvement as of December 10, 2002.  Dr. Blankenship

assigned the claimant a permanent physical impairment rating in an amount equal to 7%

to the body as a whole.

Claimant subsequently returned to Dr. Blankenship on February 11, 2003

complaining of burning pain in his right foot.  Dr. Blankenship prescribed medication and

scheduled a functional capacities evaluation.   In a report dated March 11, 2003, Dr.

Blankenship noted that the claimant had a slight response to medication but no significant

changes.  Dr. Blankenship still recommended no surgery and indicated that claimant

should discuss long-term maintenance with Dr. Cannon.  Dr. Blankenship also indicated

that a dorsal column stimulator might be considered.

Claimant returned to Dr. Cannon and a spinal cord trial stimulator was inserted on

May 12, 2003.  Claimant returned to Dr. Blankenship following that insertion procedure and

in a report dated May 27, 2003 Dr. Blankenship noted that claimant had a good result with

the stimulator, but claimant did not want a permanent implant.  Dr. Blankenship in that

same report noted that claimant had a lifting restriction of 50 pounds and that he should

follow the restrictions as set forth in the functional capacities evaluation.  Dr. Blankenship

noted that sedentary activity may create more pain than activity which involved some

walking.  Dr. Blankenship stated that even though he felt that claimant had a recurrent disc

herniation at L5-S1, surgery was not warranted.  Dr. Blankenship also assigned the

claimant a permanent physical impairment rating in an amount equal to 2% to the body as

a whole.

The respondent accepted claimant’s injury as compensable and paid some

compensation benefits including permanent partial disability benefits based upon the 2%

impairment rating.  The Second Injury Fund was also made a party to the claim and it

accepted liability for permanent partial disability benefits in an amount equal to 35% to the

body as a whole based upon a loss in wage earning capacity.
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A prior hearing was conducted in this case on May 2, 2005.  At that time claimant

was contending that he was entitled to additional temporary total disability benefits.

Claimant also contended that his permanent impairment equaled 7% to the body as a

whole, not the 2% accepted by respondent.  Claimant also contended that his loss in wage

earning capacity was greater than the 35% accepted by the Second Injury Fund.  In an

opinion filed June 7, 2005, I found that claimant had failed to prove by a preponderance

of the evidence that he was entitled to temporary total disability benefits.  I also found that

claimant had failed to prove by a preponderance of the evidence that his permanent

impairment exceeded the 2% previously accepted by respondent or that he had suffered

a loss in wage earning capacity in excess of the 35% accepted by the Second Injury Fund.

That opinion was not appealed and it is now final and res judicata.

Since the time of the last hearing claimant has filed for and received a change of

physician order to Dr. Raben, neurosurgeon.  Dr. Raben has recommended additional

medical treatment; specifically, a discogram.  Claimant has filed this claim contending that

he is entitled to additional medical treatment for his compensable injury, including the

discogram as recommended by Dr. Raben.

 

ADJUDICATION

The first issue which must be addressed involves respondent’s contention that a

hearing before an administrative law judge is not the proper forum for this issue.

Commission Rule 30 requires pre-authorization of outpatient services expected to exceed

$1000.  The discogram procedure recommended by Dr. Raben is such a procedure since

its cost exceeds $1,000. The carrier in this case submitted Dr. Raben’s request to its

managed care organization which denied the request as not being reasonable and

necessary.  The carrier contends that it is not permitted to pay for any procedure which its

managed care organization has denied and it also contends that Rule 30 requires that any
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reconsideration of the request must first be addressed by the Commission’s Medical Cost

Containment Unit, not an administrative law judge.  I find no merit to the respondent’s

contention.

The Full Commission has previously held that Rule 30 deals with payment of

medical costs, but Rule 30 does not apply to a determination of whether a particular

service is reasonably necessary for a compensable injury.  In Taylor v. City of Little Rock,

Full Commission Opinion filed March 15, 2004 (E914169), the Full Commission stated:

Rule 30 is a comprehensive measure with extensive
provisions regarding proper procedures for payment of medical
costs. Cyphers v. United Parcel Service, 68 Ark. App. 62, 3 S.W.
3d 698 (1999).  Rule 30 does not apply to a determination of
whether a particular medical service is reasonably necessary,
but simply states the respondents’ duty to review itemized bills
prior to payment for services.  Brown v. Ark. Trucking Services,
AWCC (E216726) Opinion filed September 26, 1995.

In addition, I note that virtually this same issue was previously addressed by

Administrative Law Judge Douthit in the case of Rod Bridges v. Alumax, Claim Numbers

E214467 and E216882 in an opinion filed on February 11, 2008.  In that particular case,

ALJ Douthit citing the Commission’s decision in Taylor went on to reject respondent’s

argument with regard to Rule 30 pre-authorization.  ALJ Douthit’s opinion was appealed

and was affirmed and adopted by the Full Commission in an unanimous decision on

September 25, 2008.   

Based upon the Commission’s decision in Taylor, I find that Rule 30 relates to

proper  payment of appropriate medical costs.  Rule 30 does not apply to a determination

of whether a particular medical service is reasonably necessary.  Instead, jurisdiction for

such a determination lies with the administrative law judges and the Full Commission.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that the proposed discogram by Dr. Raben is reasonable and necessary
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medical treatment for his compensable injury.

As previously noted, claimant did suffer a prior back injury in 1989 which resulted

in surgery.  However, claimant suffered an admittedly compensable injury to his low back

while working for respondent on July 28, 2001.  Respondent notes that Dr. Raben in his

report of March 10, 2008 indicates that claimant has had persistent leg pain since surgery

by Dr. Harmon in 1991.  However, Dr. Raben’s report also indicates that the chronology

of claimant’s current complaints were July 2001.  Based upon those complaints Dr. Raben

has recommended additional medical treatment in the form of a discogram.  I also believe

it is important to note that while Dr. Blankenship released claimant with a permanent

impairment as of May 27, 2003, Dr. Blankenship did not indicate in his report of that date

that claimant would not need any additional medical treatment in the future.  While Dr.

Blankenship at that time agreed with claimant’s decision not to proceed with a permanent

implant of the spinal stimulator by Dr. Cannon, Dr. Blankenship also noted this decision

could be reconsidered when claimant felt that the burning dysesthesias in his legs became

more significant.  Dr. Blankenship also stated in this regard “I currently agree with Dr.

Cannon that the Dorsal Column Stimulation may very well be of benefit in this gentleman,

but only when he is 100% convinced that that is what he wants to do.”  Thus, even though

Dr. Blankenship opined that claimant had reached maximum medical improvement as of

May 27, 2003, Dr. Blankenship did not indicate that claimant would not need any additional

medical treatment in the future, but instead indicated that future treatment might be

necessary.  Here, that future treatment is not the permanent placement of the dorsal

column stimulator, but rather a discogram as recommended by Dr. Raben.   

In summary, claimant has the burden of proving by a preponderance of the evidence

that the proposed discogram procedure recommended by Dr. Raben is reasonable and

necessary and causally related to his compensable July 28, 2001 back injury.  While

claimant did suffer from a prior low back injury which resulted in surgery and claimant may
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have continued to suffer from some symptoms from that prior injury, the claimant suffered

an admittedly new compensable injury to his low back while employed by the respondent

on July 28, 2001.  While Dr. Blankenship released claimant as having reached maximum

improvement on May 27, 2003, Dr. Blankenship did not indicate that claimant would not

need any additional medical treatment in the future.  To the contrary, Dr. Blankenship’s

medical report indicates that future medical treatment might be necessary.  Following his

release from Dr. Blankenship claimant filed for and received a change of physician to Dr.

Raben.  Dr. Raben has recommended a discogram for treatment of claimant’s condition.

While Dr. Raben noted that the claimant had had leg pain since 1991, his report also

indicates that chronologically claimant’s back pain began in July 2001.  Based on the

foregoing evidence, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injury.  This includes a discogram as recommended by Dr. Raben.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.  This includes the

discogram which has been recommended by Dr. Raben.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $288.50.
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IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


