
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F709152

ROBERT A. MORTON, EMPLOYEE CLAIMANT

MACK REYNOLDS APPRAISAL CO., EMPLOYER RESPONDENT #1

COMPANION PROPERTY & CASUALTY, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED JULY 28, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on April 28, 2008,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS, Attorney at Law, Fayetteville,
Arkansas.

Respondents #1 represented by the HONORABLE ANDY CALDWELL, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

            The parties stipulated to an employer-employee-carrier relationship on August 8, 2007 at

which time the claimant was earning an average weekly wage of $562.40.   Some expenses have

been paid by AFLAC.

The claimant contends he injured his back on August 8, 2007 when he stepped off the

sidewalk of a house he was surveying.  He seeks payment of medical expenses, temporary total

disability benefits from August 10, 2007 to a date yet to be determined and attorney’s fees.
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Respondent #1, Companion, contends the claimant did not sustain a compensable injury

arising out of his employment.  Alternatively, in the event of an award, the claimant’s medical

treatment is not causally related to his employment.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript along with the claimant’s

deposition (taken January 3, 2008) and Dr. Roy Lee’s deposition (taken April 15, 2008),

incorporated by reference.  Claimant’s objection to a medical report and photos was sustained and

those documents have been proffered.  The medical report was offered on the day of the hearing in

violation of Ark. Code Ann. §11-9-705(c) and the photos were not designated as exhibits in the

prehearing questionnaire.

The following witnesses testified at the hearing: the claimant, human resource manager,

Angela Rhodes, and supervisor Josh Cantrell.  Larry Taylor was in the waiting room on the day of

the hearing but was released by Attorney Caldwell.  Where it is within the power of a party to call

a witness or to produce evidence on a material question, the failure to produce the witness or

evidence raises the presumption that the testimony or evidence would have been unfavorable to the

party who has failed to produce it and every intendment will be favorable to the opposing party.

Arkansas State Highway Commission v. Phillips, 478 S.W.2d 27, 252 S.W.2d 206 (1972); Mutual

Relief Assn. v. Weatherly, 172 Ark. 991, 291 S.W. 74 (1927); APCO Oil Corp. v. Stephens, 270

Ark. 715, 606 S.W.2d 134 (1980); Allred v. Demuth, 319 Ark. 62, 890 S.W.2d 578 (1994).

The claimant (D.O.B. September 23, 1946) has a high school education with some college

courses and training as juvenile officer and property assessor.  The claimant’s health history includes

hearing loss beginning 20 years ago and minor back strains treated conservatively without diagnostic

testing and without missing much time from work.  The claimant strained his back in the 1970's

pushing a stalled truck.  The claimant saw a chiropractor, Dr. Conner on 4 occasions in 1993 for a

back strain after picking up a heater.  He returned to the chiropractor in 1994 for 2 treatments for a

cervical, right shoulder and hand problem.  The claimant saw Dr. Conner one time in 1995 for a
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treatment he has forgotten.  He returned to Dr. Conner in 1997 on 2 occasions for shoulder pain.  In

2002, the claimant was injured on the job when a dog chased him, causing him to fall and injure his

right side, hip and elbow.  He missed 1-1/2 days of work.  As a teenager, the claimant was treated

for a football and diving injury although he doesn’t remember the specifics about the incidents.

The claimant was hired by the respondent-employer on January 1, 2000 as a field appraiser.

He used a measuring wheel to determine the size of houses or buildings and check the property

against real estate records to make sure the information was correct.  He was required to evaluate 20-

40 properties a day.

On August 8, 2007, the claimant was inspecting homes in the Robinson subdivision in Cabot.

He stepped off the sidewalk which wasn’t level with the ground, jarring his back.  He noticed back

and right leg pain about 20-30 minutes later but continued working until the pain worsened and he

experienced difficulty getting in and out of the car about 1-1/2 hours after the incident.

The claimant reported the problem to a co-worker Larry Taylor that day.  When the pain did

not improve, he reported his condition to supervisor Josh Cantrell the next morning.  His employer

did not complete an accident report form or specify a company doctor for him to see.  However, Mr.

Cantrell did call him by telephone to check on him several times and the Human Resource Manager,

Angela Rhodes, authorized medical treatment before the carrier controverted the claim.

The claimant came under the care of Dr. Lee who treated him conservatively and referred him

to a neurosurgeon, Dr. Crabtree after an MRI scan revealed a herniated disc.  The carrier

controverted the claim and the claimant has been financially unable to pursue the recommended

treatment.  Presently, he has trouble with prolonged walking and sitting.  The majority of his pain

is related to sciatica, not the back.  On March 10, 2008, the claimant filed to become a candidate for

county assessor.

MEDICAL EVIDENCE

Dr. Lee’s handwritten medical records are extremely difficult to read and I have relied on his

deposition for information.
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In his deposition, Dr. Roy Lee testified he first met the claimant on August 12, 2007.  The

claimant complained of right back, hip and leg pain with numbness from the groin to the knee after

stepping off a sidewalk while performing his job.  X-rays showed some degenerative changes and

Dr. Lee prescribed medication and excused the claimant from work.

Dr. Lee’s office staff called the employer and “Angie” authorized treatment (Depo. p. 46).

An MRI scan taken August 23, 2007 was interpreted by the radiologist as showing a disc

herniation at L3-4, an annular fissure at L4-5, a suspected left paracentral disc herniation at L4-5 and

multilevel degenerative changes.  Dr. Lee referred the claimant to neurosurgeon, Dr. Crabtree, but

the carrier denied the claim.  About a month after the accident, the claimant reported improvement

in September, 2007 but he was still not pain-free.  It is Dr. Lee’s opinion that the claimant is still in

need of additional medical treatment with a specialist (Depo. p. 49).

Dr. Lee opined that the claimant’s symptoms were consistent with his history of injury (Depo.

p. 20-21, 24, 26-27, 47-48).  It was his understanding that no light duty was available, but if the

claimant had been offered a desk job allowing him to sit or stand as needed, Dr. Lee opined the

claimant would have been able to return to work (Depo. p. 43-44, 46-47).  Dr. Crabtree opined that

despite the claimant’s pre-existing degenerative changes, the claimant’s need for treatment is due,

at least over 50% to the August 8, 2007 accident.

The claimant also disclosed a January 17, 2002 injury to Dr. Lee when he hurt his right side,

hip and elbow after being chased by a dog while on the job (Depo. p. 28-34, 50-52).  The claimant

missed only a day and a half from work, made a full recovery, returned to regular duty and was not

taking any medication for this injury.  Dr. Lee had no medical records from the 2002 injury.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove
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Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The respondents have denied this claim, contending the injury did not arise out of his

employment and his medical treatment is not causally related to his employment.

“Arising out of the employment” refers to the origin or cause of the accident.  The test for

“arising out of the employment” requires a causal connection exist between the injury and the

employment.  The injury must be a natural or probable consequence or incident of the employment

and a natural result of one of its risks.  J & G Cabinets v. Hennington, 269 Ark 789, 600 S.W.2d 916

(Ark. App. 1980).  The determination of whether a causal connection exists is a question of fact for

the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998).

The evidence shows that the claimant consistently reported an injury to a co-worker,

supervisor, Human Resource manager, and three physicians (Drs. Conner, Lee and Crabtree).

Although he cannot remember the exact address of the house where the accident happened, he does

recall a 90 degree turn in the sidewalk obscured by an unmown lawn in a subdivision of Cabot, on

a date certain.  This testimony is sufficient to establish a specific incident identifiable by time and
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place arising out of and in the course of employment.

Dr. Lee and Dr. Crabtree have opined that the claimant’s symptoms are consistent with the

findings on diagnostic testing and the claimant remains in need of treatment.   His physicians are

aware of the claimant’s previous injuries to his back and preexisting degenerative disc disease,

however, these injuries were minor, isolated, not chronic, injuries that resolved without missing

much time from work or even necessitating diagnostic testing.  The claimant was able to perform

his job until the jarring incident in August 2007, which produced sciatica consistent with the

herniated disc.  Therefore I find the claimant has proven a causal connection between his injury and

the need for medical treatment.

Temporary disability is determined by the extent to which a compensable injury has

affected the claimant's ability to earn a livelihood.  For an injury to the body as a whole, a claimant

is entitled to temporary total disability compensation during the period of time that the employee

is within the healing period and totally incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The "healing

period" is defined as the period necessary for the healing of an injury resulting from an accident.

Ark. Code. Ann. §11-9-102(12).  The healing period continues until the employee is as far restored

as the permanent character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the healing period

has ended, and the claimant is no longer entitled to receive temporary total disability compensation

or temporary partial disability compensation, regardless of physical capabilities.  Moreover, the

persistence of pain is not sufficient in itself to extend the healing period or to find that the claimant

is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The respondents seem to be arguing that although they denied the claim and

any treatment that might have improved the claimant’s condition, he should have returned to work

as a soil coder.  It is the respondents’ responsibility to offer the claimant a job within his work

restrictions.  Generally, employers do not offer light duty if the injuries are not considered work



7

related.  Anyway, based on Mr. Cantrell’s testimony, there was not enough soil coding work to

justify full time work or the claimant’s commute to Lonoke to perform the job.  Therefore, I find the

claimant is entitled to temporary total disability benefits.  Based on the claimant’s entry into a

political race, it is evident that he felt he was able to work as of March, 2008.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on August 8, 2007 at which time the claimant was
earning an average weekly wage of $562.40.  The
claimant received his full salary on August 8 and 9,
2007.

2. The claimant has proven by a preponderance of the
credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. Respondent #1, Companion is directed to pay all
medical expenses within thirty days of receipt
pursuant to Rule 30.

4. The claimant is entitled to temporary total disability
benefits from August 10, 2007 to March 10, 2008, as
he remained in his healing period, unable to work.

5. The respondents are directed to pay the court
reporter’s fees and expenses associated with
transcribing this hearing within thirty days pursuant to
Commission Rule 20.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and
remitted by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by 
Act 1281 of 2001, limiting attorney’s fees on medical benefits 
and services for injuries after July 1, 2001.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999). 

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


