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MT. HOLLY PUBLIC SCHOOLS, 
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DISABILITY TRUST FUND RESPONDENT NO. 2
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Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,

Arkansas.

Respondent No. 1 was represented by Mr. Richard S. Smith, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law, Little

Rock, Arkansas.

STATEMENT OF THE CASE

On August 21, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on May 22, 2008, and

a Prehearing Order was filed on that same date.  A copy of the Prehearing Order was

marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including October 29, 1992.

3) The claimant’s average weekly wage was $619.60 per week

which would entitle the claimant to compensation rates of

$241.93 per week for temporary total disability and $181.45 per

week for permanent partial disability.

4) That claimant has been accepted as permanently and totally

disabled by both respondents.

5) Since the only issue now before the Commission deals with

temporary total disability, Respondent No. 2 was excused from

these proceedings.

6) The January 17, 2002, hearing record and all exhibits, which

would include audio and video exhibits, are hereby admitted into

evidence by reference.

7) The July 27, 2004, hearing record and all exhibits are hereby

admitted by reference.

8) The administrative law judge Opinion filed December 7, 2004,

by the Honorable Richard Calaway, was not appealed and is now

the law of the case, and is also hereby incorporated by reference.

At the full hearing, the parties agreed the sole issue to be presented for

determination is whether the claimant is entitled to temporary total disability benefits

from May 20, 1999, through May 13, 2002, plus attorney’s fees.

At the full hearing, the claimant contended that he is entitled to temporary total

disability benefits from May 20, 1999, through May 13, 2002, plus attorney’s fees.
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Respondent No. 1 contended at the full hearing that the claimant has received

all temporary total disability benefits to which he is entitled.  Respondents controvert

the claimant’s entitlement to any temporary total disability benefits for the period of

May 20, 1999, through May 13, 2002.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the claimant and to observe his demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence that

because of his compensable injury he was within his healing

period and totally incapacitated to earn wages for the period

between May 20, 1999, through May 13, 2002.

4) Therefore, I find that claimant has proven by a preponderance of

the evidence that he is entitled to temporary total disability

benefits for the period of May 20, 1999, through May 13, 2002,

plus maximum statutory attorney’s fees in effect at the time of

the claimant’s compensable injury which occurred on

October 29, 1992.
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DISCUSSION

This claim has been the subject of multiple hearings before the Arkansas

Workers’ Compensation Commission.  The most recent hearing prior to August 21,

2008, was conducted before Administrative Law Judge C. Michael White on July 27,

2004.  As a result of the July 27, 2004, hearing, Administrative Law Judge Richard

Calaway issued an Opinion filed December 7, 2004, which has been stipulated the

law of the case and is incorporated herein by reference.  Judge Calaway’s

December 7, 2004, Opinion sets forth a detailed procedural history of the claim that

goes well beyond the period of temporary total disability now requested.  The history

of the claimant’s compensable back injury and the claimant’s subsequent multiple

surgeries are discussed in detail in pages 3-5 of Judge Calaway’s December 7, 2004,

Opinion, which I hereby incorporate by reference.

In short, the claimant, was a principal for the Mt. Holly School District on

October 29, 1992, when he slipped and fell on a wet cafeteria floor and suffered an

admittedly compensable injury to his back.  As a result of the claimant’s compensable

back injury, he underwent multiple back surgeries both prior to the temporary total

disability period requested herein and after the period of temporary total disability

requested herein.  As stipulated by the parties, the claimant was accepted as

permanently and totally disabled by both respondents after the Opinion issued by

Judge Calaway.
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Judge Calaway’s Opinion dealt with the period of temporary total disability

following the claimant’s surgery in 2002; however, Judge Calaway’s Opinion

specifically reserved all other issues.  Therefore, the hearing record and all exhibits

from all previous hearings are relevant to the period of temporary total disability now

requested and are hereby incorporated by reference.

In order to be entitled to temporary total disability benefits, the claimant has

the burden of proving by a preponderance of the evidence that he remains within his

healing period and that he suffers a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981)

After reviewing all the evidence in this case presented at the full hearing and

that evidence incorporated by reference, I find that the claimant has proven by a

preponderance of the evidence that he was totally incapacitated to earn wages and still

within his healing period for the period of May 20, 1999, through May 13, 2002,

because of his compensable injury of October 29, 1992.  In making such a

determination, I find that Dr. Richard Peek’s reports contained in Claimant’s Exhibit

No. 1 during the period of requested temporary total disability to be the most

determinative.  In Dr. Peek’s report dated August 6, 1999, found at pages 3-5 of

Claimant’s Exhibit No. 1, Dr. Peek states as follows, “He is currently totally disabled

from employment due to his work injury of 1992.”  Additionally, Dr. Peek went on to

state, “He may also require an intrathecal morphine pump by the pain center and



MICHAEL MORTON - E401630

-6-

further lumbar laminectomy is a possibility in the future.”  Now with the benefit of

perfect hindsight, we know that Dr. Peek was absolutely correct in his August 6,

1999, report regarding future surgeries because we know that the claimant did in fact

need additional surgical treatment and actually underwent such treatment.  Again, on

May 15, 2000, Dr. Peek stated at page 6 of Claimant’s Exhibit No. 1, “There is no

change in his disability status based on his current evaluation.”

The respondents seem to argue because the claimant had previously received a

permanent anatomical rating that he could not be entitled to additional temporary total

disability benefits for the period requested herein.  I find this argument to be without

merit.  The medical reports and all evidence in the file clearly indicate that the

claimant has satisfied the two-prong test necessary for temporary total disability

benefits; he was totally incapacitated from earning wages and still within his healing

period between May 20, 1999, through May 13, 2002.  Nothing contained in the

record herein leaves this examiner to disagree with Dr. Peek’s evaluation of claimant

between the period of May 20, 1999, through May 13, 2002.  Therefore, I find that

the claimant has proven by a preponderance of the evidence that he is entitled to

temporary total disability benefits from May 20, 1999, through May 13, 2002.  In

addition, I find that the claimant is entitled to the maximum statutory attorney’s fees

in effect at the time of the claimant’s compensable injury, October 29, 1992.

AWARD
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Pursuant to the foregoing opinion and the law, respondents are ordered and

directed to pay benefits on behalf of the claimant pursuant to the findings of fact and

conclusions of law recited herein.  Specifically, respondents are directed and ordered

to pay temporary total disability benefits to the claimant for the period of May 20,

1999, through May 13, 2002.

This award has been controverted as stated above, and the claimant’s attorney,

the Honorable Philip M. Wilson, is entitled to the maximum statutory attorney’s fees

on the controverted portion.  Pursuant to Coleman v. Holiday Inn, Arkansas Workers’

Compensation Commission No. D708577, a November 21, 1990, Opinion, the

claimant’s portion of the controverted attorney’s fee is to be withheld from and paid

out of indemnity benefits and remitted by separate check by the respondents directly

to the claimant’s attorney.

Accrued benefits awarded herein shall be paid in a lump sum without discount. 

This award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


