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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 26, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  Further, respondent

acknowledge that Dr. Glenn Dickson was an authorized treating physician relative to the

claimant’s February 20, 2007, injuries.
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The testimony of Debbie Moore - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Debbie Moore, the claimant, with a date of birth of July 19, 1955, has been employed by

respondent since August 1, 1988.  Claimant works a the junior high school kitchen.  The

testimony of the claimant reflects, regarding her various job assignments in the employment of

respondent: 

I was working in a self-contained classroom first.  That’s when
I was hired.  And I worked in the self-contained classroom for seventeen
years and then I moved to the kitchen and I believe this year here is starting
my four years in the kitchen. (T. 10-11).

Regarding her job duties in the kitchen, the claimant testified:

Well, it varies from person to person.  We are assigned, each one,
a different task but on the day that I was hurt I was on the vegetables.
That’s what I was supposed to be doing, was vegetables, and you know,
you move around and do other things in the kitchen.  At the time of the
accident I was doing vegetables. 

Well, I had to make baked beans, salad and carrot and celery stick,
whatever vegetable it was they were having that day.  (T. 11).

The claimant testified regarding the mechanics of her February 20, 2007, work-related 

accident:

Well, I had the baked beans in the oven and when the timer went 
off I went to go get them and that’s when the accident happened.  But I 
will have to show you how it happened. (T. 11-12).

In noting the beans were in the oven, claimant’s testimony reflects they were in a half pan 

container.  Claimant described the specifics of the February 20, 2007, accident:

When I wen to the oven I reached in it, I opened the doors, I 
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reached in to pull out the beans, and the only thing I can remember is
that the beans went up and I went back and when I went back I fell on 
my right side, which I can’t show you the right side, but anyway my arm
was behind me like this with my elbow up and the beans had fell on my
legs and my hands and so I was burned but the only thing that was hurting
was my shoulder and my right hip, and then, of course, they said I broke 
my, cracked my tailbone when I fell, when I hit the concrete, my head hit
the back of the sink there, and I was just laid over there like that with my
arm behind me. (T. 12-13).

Claimant injured her right shoulder, right elbow, and coccyx in the accidental fall.  Additionally, 

the testimony of the claimant reflects, regarding injuries growing of the accident:

Well, I had burns on my hand, my left arm and splotches on 
the right where my sox were, you know, I had splotches of burns where 
the beans landed on me. (T. 13).

Claimant described the sensation in her right and shoulder following the February 20, 2007,

accidental fall:

Horrible.  It was burning and stinging and it would hurt all 
through the year [there], and at night it would throb down this part
of my arm where I couldn’t sleep. (T. 14). 

The claimant, who is right hand dominate, denies having difficulty with the right shoulder prior 

to the February 20, 2007, accident.  

Following the accident the claimant was transported by ambulance to St. Bernards

Medical Center where she received emergency medical treatment and care.  Claimant underwent

x-rays and was provided an injection in the hip for pain.  Claimant noted that there was throbbing

and stinging in her right arm and shoulder, which felt like it was on fire.  

Claimant observed, regarding her complaints following her discharge from the emergency

room:

I couldn’t lay on my right side at all.  I had to lay on my left
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side, you know for the pain, because I couldn’t lay my shoulder back.  (T. 16).

The testimony of the claimant reflects that the afore continued until after she underwent surgery

in February 2008.  Claimant asserts that the surgery helped her tremendously and she is presently

doing fine:

Well, now I still have pain ever now and then, depending on 
the work that I do at the time.  If I am doing heavy lifting I will be
sore that afternoon, but its nothing compared to what it was before 
I had the surgery. (T. 17).

The claimant received treatment under the care of Dr. Braden in the form of injections. 

Claimant added regarding Dr. Braden’s treatment:

I can’t remember if he’s the one that gave me my first MRI or 
if it was the day I went to the hospital, but I did have an MRI done by 
Dr. Braden.  But he got me through with the shots, because I could work
as long as the shots, you know, I had the shots, but they wouldn’t last 
very long, and then it got to the point where he said he wasn’t going to 
give me the shots because he said he thought . . .   (T. 17-18).

Thereafter, the claimant was referred to Dr. Dickson by Dr. Braden.  Claimant acknowledged 

undergoing physical therapy while under Dr. Braden’s care and noted that while it did help some 

it was not successful at eliminating her pain.  Regarding the impact of her shoulder injury on her 

ability to rest at night claimant testified:

It wasn’t easy.  I took medication so I could go to sleep but I 
didn’t stay asleep long, for long periods of time.  I would wake up and
have to get up and I’d get an icepack or heatpack, whatever it may take
so I could lay back down.   I could not lay on my right side.

I had a pillow that when I rolled over it would be under my arm, 
so I wouldn’t be able to put pressure on my shoulder.

I slept like that until I had my surgery.  And even after surgery,
you can’t lay on it either, I was like that the whole time.   (T. 18-19).
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The testimony of the claimant reflects that she had a problem with one of the procedures while

undergoing physical therapy.  Claimant relayed the increase in pain in her shoulder bought on by

the afore to Dr. Braden.  The claimant remained under the care of Dr. Braden through early May

2007.

The claimant testified regarding the medical treatment she received under the care of Dr.

Dickson with respect to her shoulder injury:

He started out with the shots in my shoulder and I have to go
every month to get a shot in order to work.  And then he order another
MRI because I just couldn’t sleep at night, because of the throbbing and
the stinging and the burning.  So we got the MRI.  It showed that it was 
torn.  He also showed me the other MRI that Dr. Braden, I believe had 
ordered, and . . . .  (T. 20-21).

Claimant noted that the injections she received under the care of Dr. Dickson would help for a

period of time and allow her to continue work, however over time the beneficial effects

diminished.  Claimant also underwent physical therapy at the directions of Dr. Dickson, which

helped some, but not through the night.  Claimant offered that the afore occurred in July 2007,

explaining:

I believe I went and seen him in July, because I had aggravated 
my shoulder.   .   .

Well, I wasn’t able to do a whole lot with my right arm and I am 
right handed.  And so, I got up one day to vacuum the floor and I live in
a trailer, which is a 12 X 60, so my living room floor was probably no 
bigger than some of the people’s bathroom, you know.  And so, I was up
vacuuming and was just doing normal vacuuming like you are supposed 
to do and then my arm just started throbbing and I hollared out and my
daughter come in there and I told her, I said your are going to have to 
finish, I can’t do it.  I hurt my shoulder.  And so she finished it and got 
me ice packs and heat packs and watched me for the rest of the time 
until I had surgery and then after the surgery. (T. 22).

The testimony of the claimant reflects that she was moving the vacuum cleaner “just the regular
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back and forth” motion when she experienced the onset of severe pain in the right shoulder. 

Claimant denies a specific single traumatic incident, but rather attribute her increase symptoms

as a gradual-type sensation, noting:

Well the stinging and the burning stayed with me all the time
but it had just gotten really tense. (T. 23).

Claimant estimates that she had only been vacuuming for two to three minutes before she had to

cease.  The afore vacuuming effort was the claimant’s first since have sustained her fall on

February 20, 2007.  The claimant was not told to refrain from vacuuming by her treating

physician or medical providers prior to the July 2007 incident.  

The testimony of the claimant reflects that since she has had her right shoulder surgery

she has vacuumed a few times.  Claimant’s testimony reflects that she has not had any serious

problems requiring further medical treatment regarding her shoulder since being released to

return to work by Dr. Dickson in June 2008.

Claimant acknowledged having other previous workers’ compensation claims, however

deny that any of the afore related to her shoulders.  One of the prior claims, a back injury,

occurred during the claimant’s employment with respondent-employer.  Claimant also had a

workers’ compensation claim while employed by Griffins Express involving her hands.

The claimant testified that during the time she was off work temporarily following the

February 20, 2007, accident she was paid temporary total disability benefits.  Further, the

testimony of the claimant reflects that respondent paid the cost of her medial treatment until the

latter part of 2007.  Regarding the point in time that she learned that respondent would no longer

pay for her medical treatment, the claimant testified:
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It was after we were talking about the surgery and stuff and it
come pretty apparent that that was what was going to have to happen,
I called Arnette Panell, and she wasn’t in her office, and so I left her
a voice mail, said Dr. Dickson and I had discussed having surgery and
that it was scheduled for February 20, 2008 and I believe the next few 
days or so she returned my call and I wasn’t at home and she left a 
message that workers’ comp would not be responsible for that, were no
longer responsible. (T. 27-28).

Respondent has not paid any of the medical bills incurred by claimant in connection with the

surgery on her right shoulder which was performed by Dr. Dickson.

During cross-examination, claimant confirmed prior workers’ compensation claims and

pre-existing conditions, to include carpal tunnel syndrome surgery, low back complaints, a

cracked rib, diabetes and high blood pressure, as well as high cholesterol.  Claimant

acknowledged that she does not work for respondent-employer during the summer.  

Claimant acknowledged disclosing during her deposition the vacuuming incident in July

2007, which caused new or different shoulder problems.  Claimant concedes that she did not 

discussed during her deposition the incident that happened at physical therapy.  Claimant’s

testimony reflects that at the time of the deposition she had forgotten about the physical therapy

incident.  Regarding the physical therapy incident claimant added:

Well, its in my papers from Dr. Braden when I told him.  I had
told Dr. Braden that I couldn’t do that machine. (T. 32).

The claimant contacted Dr. Dickson and made an appointment to be seen by him following the

vacuuming incident in July 2007.  

Claimant’s testimony reflects that following the July 2007 vacuuming incident her

symptoms of burning and stinging in the right should increased significantly, “up to a hundred on

a one to ten scale”.  Following the February 20, 2007, work accidental fall claimant rated the pain
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in her right shoulder at “around a six or seven most of the time” on a scale of one to ten.

Claimant acknowledged that during her treatment under the care of Dr. Braden for the

February 20, 2007, injury she was provided an opportunity to explain her complaints and

symptoms.  Further, claimant’s testimony reflects that Dr. Braden discussed with her treatment

plans and what he could and could not do for her.  The incident regarding the physical therapy

occurred during the time that the claimant was continuing to treat with Dr. Braden prior to her

May 24, 2007, release.

Claimant underwent an MRI of her right shoulder while under the care of Dr. Braden and

disputes the negative finding of same explaining:

No.  What I’m saying is Dr. Dickson compared both of the 
MRI’s and showed them to me.

That’s what I believe from what I seen.  What I was told and
what I was looking at. (T. 35-36).

On February 20, 2008, claimant underwent surgery under the care of Dr. Dickson relative

to her right shoulder.  The testimony of the claimant reflects that when respondent refused to pay

the cost of her surgery she filed it with her private health insurance, which paid eighty percent

(80%) of the bills.  Claimant testified that she does have outstanding bills that the health

insurance company did not pay - - the remaining 20%.  

Dr. Dickson released the claimant to return to work on June 11, 2008.  Claimant is

currently employed by respondent-employer having resumed her work in the cafeteria.  Claimant

has also returned to her part-time job at Murphy USA.  Claimant concedes that she has been

released to return to work by Dr. Dickson and Dr. Braden.  Further, claimant acknowledged that

Dr. Dickson did not place any physical restrictions on her work activities.
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The testimony of the claimant reflects that as recently as the summer she filed an

application for social security disability reflecting that she was unable to work.  Claimant

attributes the afore to her diabetes and the impact of same on her legs and feet.

During re-direct examination claimant testified regarding the contents of a May 2, 2007,

office note of Dr. Braden in which she registered complaints of increased shoulder

pain/discomfort following a test on a machine which was administered during physical therapy at

the Industrial Rehabilitation Center at St. Bernards.   The testimony of the claimant reflects that

she continued to experience symptoms of burning pain and stinging in her right shoulder the

entire time following the February 20, 2007, accidental fall.      

The medical in the record reflects that the claimant underwent a CT scan of her head as

well as x-rays of the right hip, right ribs, chest, right scapula, and right shoulder at St. Bernards

Medical Center in connection with the February 20, 2007, work-related accidental fall. (RX. #1,

p. 22-29).  On February 22, 2007, claimant was seen at Occupational Health Partners by Dr.

Michael Lack relative to complaints growing out of February 20, 2007, work-related accidental

fall.  The February 22, 2007, chart note reflects, in pertinent part:

Injury:   R shoulder and arm; R hip; tailbone; R thumb and small burn
to L arm/hand.  Pain level = 10 @ her tailbone.  R shoulder and arm = 7,
pt is experiencing some numbness under her R arm.  (RX. #1, p. 30).

The chart note reflects that multiple x-rays of the claimant were review and that all were normal.

On March 7, 2007, the claimant underwent an MRI of her right shoulder at St. Bernards

Medical Center pursuant to the directions of Dr. Lack relative to her history of a right shoulder

strain growing out of the February 20, 2007, accident fall.    The radiology report regarding the

afore reflects, in pertinent part:
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CONCLUSION:
1. Mild DJD of the acromioclavicular joints with no significant
supraspinatus tendinopathy at present.
2. Small glenohumeral joint effusion. (RX. #1, p. 32).

When seen in follow-up by Dr. Lack on March 12, 2007, the claimant was referred to Dr. 

Terence P. Braden, III, D.O., FAAPMR. (RX. #1, p. 34-35).

The claimant was initially seen by Dr. Braden on April 3, 2007, pursuant to the above 

referral of Dr. Lack.  After reciting a history of the claimant’s injuries growing out of the 

February 20, 2007, accident and medical treatment receive in conjunction with same, the April 3, 

2007, consultation report of Dr. Braden reflects, in pertinent part:
  

She was enrolled in outpatient therapy, did two visits one week, three
visit’s the next week and was returned back to her regular duties but 
the shoulder continues to hurt.

She reports that she continues to have pain in the right shoulder area.
It is worse with any movement, lifting above the shoulder height.  She
says at nighttime when she rolls over onto the right side it causes an 
increase in pain.  It does not change with coughing or sneezing.  No
bowel or bladder or bowel difficulties.  No numbness or tingling into
the arm or the hand.  She does locate pain in the shoulder as well as 
down toward the inferior deltoid.  She notices no other inciting problems
or incidents.

*       *       *

Shoulder examination reveals positive impingement signs.

Supraspinatus testing causes pain.

There is weakness in external rotation of the shoulder in neutral position
secondary to pain.

No distinct evidence of inferior instability.  Apprehension test could not 
be well done secondary to pain in the shoulder with external rotation.

*       *       *
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Summary:
1.
2.
3. Her problems seem to stem from subacromial bursitis based
upon the positive impingement signs and her historical perspective. 

Recommendation:
1. I recommended to Ms. Moore that we try to inject the subacromial

space to see if we can give her any improvement. (RX. #1, p. 36-39).

The claimant was seen in follow up by Dr. Braden on May 2, 2007.  The office note relative to 

the afore visit reflects, in pertinent part:

Today on examination she has an improvement in her range of motion
about the shoulder itself.  She still has impingement signs that are positive
and still has restriction of placing the thumb up her back for her internal
rotation at the shoulder.

Plans:
1. I think the shoulder is improving and that continued therapy with

at least six visits will be appropriate.
2. I don’t think re-injecting her shoulder at this time will be warranted

or necessary, but if she continues to have discomfort may consider
this.  I do not like to inject these more than every 3 to 4 months 
though.  If we can get her significant improvement with the 
secondary injection we will consider this.

3. She is to remain on her current work restrictions.
4. I do no[t] want any isokinectic testing done on the shoulder unless

it is ordered by myself. (CX. #3).

The medical records reflect that the claimant was again seen by Dr. Braden on May 24, 2007.  

The May 24, 2007, office note relative to the afore visit reflects, in part:

.    .    .   She says her shoulder has improved since my last visit with her.
She said she still has some stinging pain in the anterior aspect of the 
shoulder itself.

Examination of the shoulder today there is no obvious evidence of atrophy
or fasciculation.  I don’t see any evidence of deformity.  Strength about the
shoulder is 5/5 in all muscle groups. (RX. #1, p. 40).



12

May 24, 2007, office note of Dr. Braden reflects that the claimant had reached maximum medical 

improvement from the February 20, 2007, injury as of May 26, 2007, with a residual permanent 

physical impairment of 5% to the upper extremity, which corresponded to a 3% whole person 

impairment based on the AMA Guides to Evaluation of Permanent Impairment, IV edition.  The 

office note concluded that there was no further recommendation for treatment (RX. #1, p. 40-41).

On June 25, 2007, the claimant was seen by Dr. Brian G. Dickson, a Jonesboro

orthopedic surgeon, pursuant to a referral of Dr. Braden.  The June 25, 2007, chart note reflects

the claimant’s chief complaints as right shoulder hurting with stinging sensation in the upper

arm.  The afore chart note further reflects, in pertinent part:

.   .   .   She’s had problem with her shoulder ever since.  She had no 
previous problems.  She has seen Dr. Braden and he gave her a shot.
She has therabands at home now and says she is doing her exerciese.
She tried some Soma and this helps.  Most of her pain is burning going
in the anterior and posterior aspect of her shoulder with throbbing going
down the lateral aspect of her upper arm.  She hurts with overhead 
activities at night.  She is continuing to work.  They are off for the summer.

*       *       *

PHYSICAL EXAMINATION:    She has decreased internal and 
external rotation with anterior pain with these maneuvers.  There is a 
painful Hawkins and Neer and Jobes.  There is some clicking in the AC
joint but it is not painful.  She has a negative cross over.  Rotator cuff
strength is good.

*       *       *

ASSESSMENT:   Right shoulder impingement with adhesive capsulitis.

PLAN:   I injected her shoulder in the subacromial space and in the 
glenohumeral joint today with steroids and Lidocaine and I am going to let
her continue her exercises at home.  I will see her back in one month.  
She can continue her same duty at work for now.  I’ll see how she’s doing
next month. (CX. #1, p.6a).
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A July 26, 2007, chart note of Dr. Dickson relative to a visit of the claimant of the same date 

reflects, in pertinent part:

The shot in her shoulder lasted about 3 weeks and she was going
great.  She was vacuuming last week and it started to hurt again.  Now it
is about as bad as it was.

*       *       *

PHYSICAL EXAM:   On exam her motion is better that it was a little bit,
but she is still a little bit stiff with rotation.  She wanted to try one more
shot today, which I did in the subacromial space and the glenohumeral joint.
.   .   .  She is doing her exercises on her own.

PLAN: We may need to do therapy at some point, but she’s not too interested
right now.  I will see her back in a month and see how things are going. 
(RX. #1, p. 42-43).

The claimant was again seen by Dr. Dickson on September 13, 2007, relative to her right 

shoulder complaint, and the chart note relative to the visit reflects:

Her shoulder is still bothering her.  The shots really do help some
and her motion is better than it was by quite a bit.  She says she is having
to do quite a bit of activities at work this week and some weeks are better
than others.

*       *       *

PHYSICAL EXAM:    She has pain in the anterior aspect near the 
coracoid biceps area and posteriorly as well around the posterior lateral
acromion.  There is pain with Hawkins, Neer and Jobes.  The AC joint
in not too tender.  She wanted to try another couple of shots today.

PLAN: I injected her anteriorly in the joint and one posteriorly in the 
subacromial area.  I am also going to go ahead and start some physical 
therapy.  She has gotten fairly stiff and I told her that if she doesn’t get
the range of motion worked out, she is never going to get much better.
I will see her back as needed.  (CX. #1, p. 7a).

A November 15, 2007, chart note of Dr. Dickson relative to a visit of the claimant of the same 
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date reflects, in pertinent part:

The injections in her shoulder helped quite a bit.  The last one was
a little over two months ago and it is starting to wear off again.  She is still
working at the cafeteria.  She hurts at night and with overhead activities.

*       *        *

PHYSICAL EXAM:   Her motion is better, but she still doesn’t have full
internal rotation.  There is still pain with Hawkins, Neer, and Jobes, but 
not as bad.  I injected her last time and she wanted to try it again, which I 
did posteriorly and anteriorly in her right shoulder.

PLAN: She is going to see me back in December for her Christmas break 
and we will she how she is doing.  She is going to continue doing regular
duty. (CX. #1, p. 8a).

On January 4, 2008, the claimant underwent an MRI of the right shoulder pursuant to the

directions of Dr. Dickson.  The radiology report relative to the afore reflects, in pertinent part:

FINDINGS: Comparison is made to a prior exam dated 03/07/07.

The alignment is anatomic.  There is no fracture.  There are no significant 
signal abnormalities in the bone marrow.  There is a large effusion.  There 
is a tear anteriorly of the supraspinatus tendon.  The tendon is retracted 
about 1 cm.  The width of the tear is about 0.8 cm.  There is a type II 
acromion.  There is slight thickening and increased signal intensity in the 
subscapularis tendon near the insertion.  There is no labral tear.  The biceps 
tendon appears normal.  No loose bodies are seen.

CONCLUSION:
1. Full-thickness supraspinatus tendon tear.
2. Subcapularis tendinitis and/or practical tear.  (CX. #1, p. 9-9a).

A January 10, 2008, chart note of Dr. Dickson relative to the claimant reflects the efforts of same 

to arrange the recommended shoulder surgery.  The chart note further reflects:

PHYSICAL EXAM: She has a painful Hawkins, Neer and Jobes.  She 
has weakness in the supraspinatus.  She knows that she has a rotator cuff
tear.  She is trying to get Workman’s Comp to approve her surgery and 
she initially did hurt it at work in February of 2007.  She had no previous
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problems.  I gave her a shot and she did improve, but re-aggravated
when she was vacuuming at home in July.

PLAN:   I do think she tore her rotator cuff with her initial injury and
when it started hurting again in July it was a re-aggravation of her work
injury.  I do think her shoulder surgery is necessary for this problem and 
I don’t think she will ever get much better until she has it done.  I do 
think her need for surgery is directly related to her initial injury at work.
(CX. #1, p. 11-11a).

The claimant underwent the rotator cuff repair surgery on February 20, 2008, under the 

care of Dr. Dickson.  In a September 25, 2008, notarized document, Dr. Dickson affirmed his 

belief of the casual nexus between the claimant’s diagnosed rotator cuff tear and the February 20, 

2007, initial work-related injury.  (CX. #2).  On June 11, 2008, Dr. Dickson authored a report 

relative to the claimant’s anatomical impairment based on the AMA Guide to the Evaluation of 

Permanent Impairment, 4th edition, at 14% to the upper extremity or 8% to the whole person. 

(CX. #2).

Responsive to a September 22, 2008, inquiry from respondent, the record reflects the

present of September 26, 2008, hand-written responses of Dr. Braden regarding the claimant.   In

the afore, Dr. Braden responded that he did not see evidence of a rotator cuff tear or a condition

warranting surgery at the time he assessed the claimant at maximum medial improvement on

May 24, 2007.  Additionally, Dr. Braden acknowledged that he referred the claimant to Dr.

Dickson for treatment.  Finally, Dr. Braden responded that he did not know , based on his

examination of the claimant, if the supraspinatus tendon tear subsequently repair in surgery was

related to the claimant’s original work injury. (RX. #1, p. 47-48).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical evidence and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 20, 2007, the relationship of employee-employer existed between the

parties, when the claimant sustained compensable injuries to the low back and right shoulder,

while earning wages sufficient to entitle her to weekly compensation benefits at the rate of

$237.00/$178.00, for temporary total/permanent partial disability.

3. Medical treatment rendered to the claimant under the care of Dr. Brian G. 

Dickson, to include the February 20, 2008, rotator cuff repair surgery, was reasonably necessary

in connection with the claimant’s February 20, 2007, compensable injury, as well as authorized

and related to same.

4. The claimant’s healing period ended on June 11, 2008, and resulted in a 

permanent physical impairment in the amount of 8% to the body as a whole.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s injury of February 20, 2007.

6. The respondent has controverted the claimant’s entitlement to workers’ 

compensation benefits subsequent to June 25, 2007, to include medical ,and the claimant’s

entitlement to permanent physical impairment in excess of 3% to the whole person. 

CONCLUSIONS

The claimant suffered an admitted compensable injury to her right shoulder in a February 

20, 2007, work-related accidental fall.  The claimant asserts that the medical treatment she

received under the care of Dr. Brian G. Dickson was both authorized and reasonably necessary in
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connection with the treatment of her compensable injury.  Respondent take the position that the

medical treatment rendered to the claimant under the care of Dr. Dickson was not reasonably

necessary treatment in connection with the February 20, 2007, accidental work-related fall.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.  

As noted above it is not disputed that the claimant sustained an accidental fall on

February 20, 2007, within the course and scope of her employment.  The claimant is a long-time

employee of respondent-employer.  Further, there is no evidence in the record to reflect that the

claimant, who is right hand dominate, experienced physical limitations or restrictions relative to

her right shoulder prior to the February 20, 2007, work-related accidental fall.  

The credible evidence in the record reflects that the claimant has been symptomatic

relative to the right shoulder since the February 20, 2007, compensable accident.  The claimant

continued to discharged her employment duties following the February 20, 2007, accident, while

continuing to receive active medical treatment for her injuries growing out of the accident.  

Reasonable and Necessary Medical Treatment

Following initial medical treatment for her injuries growing out of the February 20, 2007,

accident at the emergency room of St. Bernards Medical Center the claimant came under the care

and treatment of Dr. Michael Lack.  The medical records of St. Bernards Medical Center and

those of Dr. Lack disclose the presence of objective findings of injuries to the claimant to include

her right shoulder, which is the disputed issue at this juncture.  A March 7, 2007, MRI of the

claimant’s right shoulder noted among its findings mild DJD of the acromioclavicular joints and
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a small glenohumeral joint effusion.

The claimant was ultimately referred by Dr. Lack to Dr. Terence P. Braden, III, D.O., a

Jonesboro physiatrist.  While under Dr. Braden’s care and treatment the claimant continued to

receive active medical treatment relative to her right shoulder complaints.  Although Dr. Braden

authored a report of May 24, 2007, opining that the claimant had reached maximum medial

improvement as of May 26, 2007, with a residual 3% whole person impairment with respect to

her right shoulder injury, the claimant remained symptomatic in the right shoulder.  Indeed, it is

clear that because of the afore Dr. Braden referred the claimant to Dr. Brian G. Dickson, a

Jonesboro orthopedic surgeon, in June 2007.

The claimant was initially seen by Dr. Dickson pursuant to the above referral on June 25,

2007, relative to her right shoulder complaints.  Claimant receive active medical treatment under

the care of Dr. Dickson following the initial visit until her release on June 11, 2008, following

the February 20, 2008, rotator cuff surgery.  The evidence preponderates that the claimant’s

medical treatment under the care of Dr. Dickson, to include right shoulder surgery, was

reasonably necessary in connection with the February 20, 2007, compensable injury received in

the employment of respondent.

The claimant credibly testified regarding two (2) incidents which occurred following the

February 20, 2007, compensable accident which caused an increased in the intensity of the

symptoms in her right shoulder.  Both incidents are documented in the medical evidence.  The

first incident occurred while the claimant was participating in physical therapy while she

remained under the active treatment of Dr. Braden.  As a consequence of the afore Dr. Braden

specifically directed in his May 2, 2007, office note that he did not want any isokinectic testing
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done on the claimant’s right shoulder “unless it is ordered by myself”.  

The second incident occurred in July 2007, after the claimant had been referred by Dr.

Braden to Dr. Dickson and while she was under the active care of same.  Claimant attempted to

vacuum, and within two minutes of doing so experience severe pain in her right shoulder, which

prompted her to cease the activity.  The claimant reported the incident to Dr. Dickson during her

July 26, 2007, scheduled visit.  

It is noteworthy that the claimant continued to receive active medical treatment relative to

her right shoulder following the February 20, 2007, compensable accident until June 11,2008,

which included the February 20,2008, rotator cuff surgery.  The claimant underwent another MRI

of the right shoulder on January 4, 2008, which was compared to the previous one of March 7,

2007.  The January 4, 2008, MRI disclosed the presence of “a large effusion” along with a tear

anteriorly of the supranspinatus tendon.

While respondent maintains that the claimant’s need for medial treatment under the care

of Dr. Dickson, to include the February 20, 2008, surgery, was not reasonably necessary in

connection with the February 20, 2007, compensable injury, the same is not persuasive.  As

previously noted the claimant had remained symptomatic relative right shoulder since the

occurrence of the February 20, 2007, compensable accident.  Neither the incident involving the

machine during physical therapy nor the July 2007, vacuuming incident raises to the level of an

independent intervening event or cause warranting the severing of respondent’s liability to

provide reasonably necessary medical benefits.  Neither activity was unreasonable nor

specifically prohibited by the claimant’s treating physician at the time of occurrence.  The

determination of the existence of an independent intervening cause is a question of fact for the
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Commission. Oak Grove Lumber Co., v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637 (1998);

Broadway v. B.A.S.S., 41 Ark. App. 111, 848 S.W.2d 445 (1993); Lunsford v. Rich Mountain

Electric Coop., 38 Ark. App. 188, 832 S.W. 2d 291 (1992).

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer provide such

medical services as are reasonably necessary in connection with the injury received by the

employee.  What constitutes reasonable and necessary treatment under §11-9-508 (a) is a fact

question for the Commission.  General Electric Railcar Repair Services v. Hardin, 62 Ark. App.

120, 969 S.W.2d 667 (1998).

In the instant claim, the claimant’s treating orthopedic surgeon has opined, without

equivocation, that the claimant’s diagnosed rotator cuff tear, which ultimately resulted in the

February 20, 2008, surgery, grew out of the initial February 20, 2007, compensable accident, and

that surgical repair was reasonably necessary in connection with the treatment of the injury.  Dr.

Braden, who referred the claimant to the orthopedic physician, candidly responded that he didn’t

know if the surgical repaired condition was causally related to the claimant’s original injury.  

The present claim involves a specific incident injury of February 20, 2007.  The claimant

remained symptomatic relative to the right shoulder injury following the February 20, 2007,

compensable accident.  Neither the physical therapy incident nor the vacuuming incident served

as an independent intervening cause or incident to warrant relieving respondent of liability to

provide reasonably necessary medical treatment in connection with the claimant’s compensable

right shoulder injury.  Diagnostic studies disclosed the presence of objective findings of the

claimant’s right shoulder injury.  The appeals court of Arkansas has noted that there will be times

when a claimant’s account of a work-related incident and the resulting injury is the only evidence
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available as to the causation between the two, and that in such instances, the question of

causation resolves down to a matter of credibility.  The weight and credibility of testimony are

matters exclusive within the province of the Commission. Stephens Truck Lines v. Millican, 58

Ark. App. 275, 950 S.W.2d 472 (1997).  The claimant has sustained her burden of proof by a

preponderance of the evidence that the medical treatment rendered to her under the care of Dr.

Dickson, to include the February 20, 2008, surgery, was reasonably necessary in connection with

the treatment of her compensable injury of February 20, 2007.  Respondent has controverted the

compensability of this claim in its entirety subsequent to June 25, 2007.

Permanent Physical Impairment

In a report of May 24, 2007, Dr. Braden assessed the extent of the claimant’s anatomical

impairment relative to her right shoulder complaint growing out of the February 20, 2007,

accidental injury at 5% to the upper extremity, which corresponds to 3% to the whole person. 

The afore was documented as being in accordance with the AMA Guides to Evaluation of

Permanent Impairment, IV edition.  As previously noted, while the May 24, 2007, office note of

Dr. Braden opined that the claimant was at maximum medical improvement as of May 26, 2007,

because of her continuing right shoulder complaints she was referred by same to an orthopedic

physician, Dr. Dickson, in June 2007.

The claimant continued to receive active medical treatment under the care of Dr. Dickson

until her release on June 11, 2008, following right rotator cuff surgery.  In his June 11, 2008,

report, Dr. Dickson assessed the extent of the claimant’s anatomical impairment at 14% to the

upper extremity or 8% to whole person, based on the Guide to the Evaluation of Permanent

Impairment, 4th edition.  The evidence preponderates that the AMA Guides supports the rating
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provided by Dr. Dickson.  Also noteworthy is the fact that the claimant underwent surgery

subsequent to the rating which was assessed by Dr. Braden, which was also supported by the

AMA Guides.  The evidence preponderated that the claimant has sustained a permanent physical

impairment in the amount of 8% to whole person as a result of the February 20, 2007,

compensable right shoulder injury.  Respondent has controverted the claimant’s entitlement to

permanent physical impairment in excess of 3% to the whole person.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of the claimant’s compensable injury

of February 20, 2007, to include that treatment rendered under the care of Dr. Brian G. Dickson,

as well as referrals therefrom, and to reimburse the claimant for out of pocket expenses in

connection with the afore as well as medical milage, pursuant to Ark. Code Ann. §11-9-508 (a).

Respondent is further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly rate of $178.00, to correspond with the 8% permanent physical

impairment to the whole person growing out of the February 20, 2007, compensable right

shoulder injury.  Said sums accrued shall be paid in lump without discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation. 

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.
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IT IS SO ORDERED.

_______________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    


