
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F607168

CHRIS MOODY CLAIMANT

SOUTHLAND MARBLE TILE, INC. RESPONDENT
                                                
COMPANION PROPERTY & CASUALTY, RESPONDENT
INSURANCE CARRIER

OPINION FILED NOVEMBER 6, 2008

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by ANDY CALDWELL, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 28, 2008, in Fort Smith,

Arkansas.  The purpose of this hearing was to consider the respondents’  motion to dismiss

the claim for lack of diligent prosecution.  The claimant’s attorney appeared at the hearing.

However, the claimant did not appear.

Notice of this scheduled hearing on the respondents’ motion was sent to the

claimant, at his last known address, in the manner required by law (certified mail return

receipt requested).  The receipt returned by the U. S. Post Office indicates that the claimant

actually received the written notice on September 8, 2008.  At the hearing, the claimant’s

attorney also advised that he had spoken directly with the claimant and had explained to

him the ramifications of the respondents’ motion to dismiss and the necessity of his

presence at the scheduled hearing on the motion.   He further stated that he followed this

conversation with written correspondence to the claimant advising him of the time, date,

and location of the hearing on the motion.  Finally, he advised that he could offer no

explanation for the claimant’s failure to appear.
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 DISCUSSION

A review of the Commission file indicates that this claim was initially set up, as a

result of the respondents’ filing of a notice of injury and acceptance of the claim.  These

forms appear to have been filed on June 27, 2006 and July 11, 2006.  A report of

compensation paid and notice of suspension of payment was filed by the respondents,

apparently in August of 2006.

A review of the Commission’s file reveals that no “claim” for benefits (either initial

or additional) has been filed with this Commission by either the  claimant or anyone acting

in his direction.  Thus, there is simply nothing to “dismiss”.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction over this case.

2. No claim for benefits, either initial or additional, has ever been filed with this

Commission by either the claimant or anyone acting in his direction.  Therefore, there is

simply nothing to dismiss, under the provisions of Ark. Code Ann. §11-9-702 or under Rule

13 of the Commission.  

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

the respondents’ motion.

IT IS SO ORDERED.   

                                                                                                                             
             MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


