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I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on November 25, 2008, in Searcy,

Arkansas.  The Claimant appeared pro se.  Respondent was represented at the

hearing by Ms. Cynthia Rogers, Attorney at Law, of North Little Rock, Arkansas.

Claimant and her husband, Allen Monday, testified at the hearing.  The documentary

record consists of Commission’s Exhibit 1, a one-page letter from Allen Monday to

the Commission dated March 19, 2008.  In addition, and without objection from the

parties, I have blue-backed to the record certain documents from the Commission’s

file that detail the history of this claim.
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Documentary History

Claimant has alleged that she sustained work-related injuries to her back and

legs on March 15, 2006 when she fell.  Respondents at least initially accepted the

claim and paid some benefits.  On September 4, 2007, the parties filed a Joint

Petition.  A hearing was scheduled for September 11, 2007 at 1:00 p.m.  However,

at the scheduled time to begin the hearing, Claimant’s counsel informed the

undersigned that Claimant had changed her mind.  Because the petition was

withdrawn and there was no hearing request in the file, the file was returned to the

Commission’s general files.

The Joint Petition was filed again on December 4, 2007, and another hearing

was scheduled for December 17, 2007.  At that hearing, Claimant testified and

demonstrated confusion about a number of issues related to the petition and to the

effect of settling her claim.  Moreover, she testified that her husband’s insurance paid

for three epidural steroid injections, which raised the possibility of a subrogation

issue under Ark. Code Ann. § 11-9-411(c) (Repl. 2002).  Finally, she stated at one

point while on the stand that she did not believe that the settlement was in her best

interest.  For these reasons, I stated on the record that I would have no choice but

to deny the petition and gave Claimant’s counsel, Timothy Carr, an opportunity to

withdraw the petition.  The petition was so withdrawn, and the file was again returned

to the Commission’s general files on December 18, 2007.

On February 14, 2008, Carr moved to be allowed to withdraw from

representation of Claimant.  The Full Commission granted the motion on February

26, 2008.  On March 19, 2008, Claimant’s spouse sent a letter to the undersigned,
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asking for help with respect to her bills from her pain management specialist, Dr.

Mike Umerah.  The matter was referred to the Legal Advisor Division of the

Commission.

Nothing further occurred on the claim until September 9, 2008, when

Respondents moved for dismissal pursuant to AWCC R. 099.13.  On September 11,

2008, I notified Claimant by certified mail that she had 15 days to respond to the

motion.  Claimant contacted the Commission by telephone on September 23, 2008,

and left a message that she had received the above letter and that she wanted to

pursue her claim.  Based on this communication, I notified the parties on September

24, 2008 that I was taking the motion to dismiss under advisement and sent out

prehearing questionnaires.  Claimant did not comply with the instruction to complete

the questionnaire within 20 days, so she was sent a reminder by certified mail on

October 16, 2008.  However, a response was still not forthcoming, so a hearing on

the motion to dismiss was scheduled on October 31, 2008.  Signed certified mail

receipts show that Claimant received these notices.

Witnesses

Nancy Monday.  Claimant testified that after Carr withdrew from the case, she

“really ha[s]n’t done anything.”  She attributed her failure to act to being ill–she

suffers from cirrhosis of the liver.  The medications she takes include Oxycontin,

Oxycodone, and Gabapentin.  For her liver condition, she takes diuretics.  Claimant

has not talked with anyone in the Legal Advisor Division of the Commission.  She

stated that she received a copy of the motion to dismiss and my letter giving her 15

days to respond, and that she was the person who left a message with the
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Commission that she wished to pursue her claim.  However, while she also admitted

that she received the letter in which the motion to dismiss was being taken under

advisement and instructing her to complete the prehearing questionnaire, she did not

return the completed form.  She received the letter of October 16, 2008 that warned

her that she had not done so and that she had 15 days to comply.  When asked to

explain why did not complete and return the questionnaire, she testified that the

medications she was taking made her unable to do so.  But she admitted that she

did not seek to contact the Commission to answer any questions she had or for aid

in completing the questionnaire.  She did not ask her husband to help her because

he was very busy with his job.  Claimant could not recall why she failed to respond.

She stated that she and her husband tried to contact other attorneys prior to 2008

about representing her.

Allen Monday.  Monday testified that he is the husband of Claimant.  He wrote

the letter that constitutes Commission Exhibit 1, which reads that she is “extremely

ill with terminal liver disease,” that “[s]he still has severe back pain from her work

related injury and must regularly see a pain management specialist,” and that she

is too sick to drive or to make road trips.  Monday stated that he attempted around

January 2008 to obtain another attorney for Claimant, but was unsuccessful.  He did

not attempt to assist Claimant in completing her prehearing questionnaire, and he

attributed her failure to complete it to her use of pain medication along with

medication she takes for her liver condition.
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II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant has failed to prosecute her claim.

3. The parties were provided reasonable notice of the motion to dismiss and of

the hearing thereon under AWCC R. 099.13.

4. Dismissal of this claim is warranted under Rule 13.

III.  DISCUSSION

AWCC R. 099.13 provides:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing, inter alia, Rule 13).

Based upon my review of the evidence, I find that the parties were provided

reasonable notice of the motion to dismiss and the hearing thereon.

I also find that after the file was returned to the Commission’s general files on

December 18, 2007 after the withdrawal of the joint petition, Claimant took no further

steps to prosecute her claim.  Her counsel, Carr, was permitted to withdraw on
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February 26, 2008.  Her husband on March 19, 2008 wrote the undersigned, seeking

help with her pain management expenses.  But Claimant did not indicate that she

desired to press her claim until she telephoned the Commission on September 23,

2008.  Even then, she did not complete the prehearing questionnaire, as she must

in order for the claim to proceed to a hearing.  While she attributed her failure to

prosecute the claim to her liver condition and the medications she is taking for her

back pain, I note that she did not seek help (other than attempts to obtain other

counsel in late 2007 or early 2008–prior to Carr’s withdrawal).  Under these

circumstances, the delay in prosecuting the claim cannot be justified.  Hence,

dismissal of the instant claim is warranted under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  On the other hand, in Abo v. Kawneer Co., 2005 AWCC 226,

Claim No. F404774 (Full Commission Opinion filed November 15, 2005), the

Commission wrote:  “In numerous past decisions, this Commission and the Appellate

Courts have expressed a preference for dismissals without prejudice.”  (emphasis

added)(citing Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d

284 (1982)).  In light of the foregoing, I find that the dismissal of this claim should be

without prejudice.
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IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


