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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 26,

2007, in Springdale, Arkansas.

A pre-hearing order was entered in this case on September 25,

2007.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing, the

claimant announced that he was only seeking temporary total

disability benefits from April 11, 2007 through June 25, 2007.  The

pre-hearing order was changed accordingly (issue #2). A copy of the

pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On March 21, 2007, the relationship of employee-employer-

carrier existed between the parties.
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2. The appropriate weekly compensation rates are $413.00 for

total disability.

3. This claim is on for a hernia and is controlled by Ark.

Code Ann. §11-9-523.

4. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable hernia on

March 21, 2007.

2. The claimant’s entitlement to the payment of medical

expenses, temporary total disability from April 11, 2007

through June 25, 2007, and attorney’s fees.

In regard to these issues, the claimant contends:

(a) Employee/employer relationship existed on
or about March 21, 2007.

(b) On that date, claimant sustained a
compensable injury while in the scope and
course of his employment with respondent
employer.

(c) That the claim has been controverted in
its entirety and the claimant is entitled to a
controverted attorney’s fee.

In regard to these issues, the respondents contend:

“The respondents contend that the claimant did
not sustain a compensable  hernia in the
course and scope of his employment with the
respondent employer.  The claimant contends
that he suffered an injury on March 21, 2007.
The respondents contend that the employer was
not notified until the claimant was already in
the hospital on April 11th. In reviewing the
April 11, 2007 hospital record the claimant
had an incarcerated incisional hernia from
previous heart surgery.  The history was that
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it had been going on for one year.   The
claimant also gave a history of waking up at
5:00 a.m. with pain that same day.  He was
suffering chest pain and numbness and the
upper midline incision was the location of the
incarcerated hernia.

  
It also notes that the claimant had
intermittently pushed the hernia back in over
the last year and that this time, it did not
go back in at home.”

 DISCUSSION

The central issue in this case is whether the claimant

sustained a compensable hernia, on March 21, 2007.  At this point,

I would note that the medical evidence reflects that the claimant’s

difficulties were attributable to an “incisional” hernia.  I

recognize that the parties have stipulated that this case is

controlled by Ark. Code Ann. §11-9-523.  However, on numerous

occasions, this Commission has held that an “incisional” hernia is

not actually a “hernia” that would be controlled by the provisions

of Ark. Code Ann. §11-9-523.  Regardless, the burden rests upon the

claimant to prove all of the statutory requirements imposed by the

Act to establish a “compensable injury”.  

One statutory requirement that is common to all categories of

“compensable injuries” is that there must be a causal relationship

between the physical injury alleged to be compensable and some

employment related activity or event.  Under Ark. Code Ann. §11-9-

523, this employment related event must involve sudden effort,

severe strain, or the application of force directly to the

abdominal wall.  Under Ark. Code Ann. §11-9-102(4)(A)(i) this

employment related activity or event must be a “specific incident”.
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Under Ark. Code Ann. §11-9-102(4)(A)(ii)(a), this specific

employment related activity must involve rapid repetitive motion.

   The claimant need not prove the existence of this causal

relationship to an absolute or even mathematical certainty.

However, the claimant must prove that the existence of this causal

relationship is more likely or probable than not. 

In the present case, the claimant’s own testimony is the only

direct evidence presented to establish this required causal

relationship.  The claimant testified that, on March 21, 2007, he

was digging dirt out from under a building, as part of his assigned

employment duties.  At that time, he felt a sudden severe pain

around the area of his naval or “belly button” and stopped working

immediately.  He also told Ed Yerkin, his immediate supervisor,

that he had hurt himself and had to get out of the ditch and quit

digging.  However, he kept working and did not ask for any medical

treatment.  Although he testified that he continued to experience

pain “most of the time” he did not notice any bulge or protrusion

and thought that his difficulties were merely  a “charley horse”.

Then, on April 2, 2007 (based upon the emergency room records this

is more likely April 11, 2007), he woke up in severe pain and had

a baseball size bulge in the area of his navel.  An ambulance was

called and he was transported to the emergency room.  He testified

that he never told his doctor that he had been having pain for

about a year, but did tell him that he had been having pain for the

last two weeks, which was relieved when he put pressure on the

area.
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Ed Yerkin was not called to testify in this case.  However,

Mr. Arnold Wayne Smith, the owner of the respondent, testified that

on March 21, 2007, the claimant advised him that he had “strained”

his “gut”.  He further stated that the claimant did not get

specific and did not ask to see a doctor.

The claimant’s testimony is directly contradicted by the

medical evidence presented. In the initial emergency room record of

April 11, 2007, there is absolutely no mention of any employment

related event or activity as precipitating the claimant’s

difficulties.  Instead, the following history was recorded:

“This is a 52 year old white male with a
history of heart disease who was known to have
an incisional hernia for at least a year. The
patient states that he gets a bulge once in
awhile above his umbilicus and he is able to
push it in. He awoke at 5 o’clock this morning
with excruciating pain and was able (sic) to
reduce his own hernia.  He is admitted to the
hospital at this time for acute surgical care.
He is also having a significant amount of
chest pain radiating to both arms with
numbness in both arms.” 

Subsequently, in this report Dr. Petrino stated that he was able to

manually reduce the claimant’s hernia without difficulty and with

only the use of gentle pressure.

In his operative report, Dr. Petrino indicated that the

claimant’s incarcerated hernia had become attached to surrounding

tissue, which had to be dissected free.  He also noted the

incidental finding of an umbilical hernia that was located close to

the incisional hernia.  Both of these were surgically repaired. 

In his discharge summary, Dr. Petrino attributed the

claimant’s pain and other difficulties, which caused the need for
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medical treatment to the incarcerated incisional hernia.  As the

history of the claimant’s present “illness”, Dr. Petrino again

stated:

“This is a 52 year old white male with a
previous heart history who  presented to the
emergency room with acute epigastric abdominal
pain ongoing for several days as a result of
an incarcerated incisional hernia.  The hernia
itself had been incarcerated for some time,
perhaps at least a year with the patient
intermittently pushing it back in.  The
patient awoke at 5 a.m. on the morning of his
admission with acute pain and a mass that
could not be reduced.”

Again, no mention was recorded of any employment related incident

or event as playing any role in causing or precipitating the

claimant’s abdominal difficulties. 

After consideration of all the evidence presented, I simply do

not find the claimant’s testimony to be sufficient to prove the

existence of a causal relationship between either his incarcerated

incisional hernia or his incidently discovered umbilical hernia and

his employment with this respondent.  As the Commission noted in

the Jones case, incisional hernias do not require any particular

stress or strain and may appear at the site of a prior incision

merely as the result of a progressive deterioration of the scar

tissue surrounding the incision.  The claimant’s own testimony

reveals that he did not observe any protrusion or actual hernia,

until approximately two weeks after the incident he now claims to

have produced it.  Actually, based upon his testimony and the

medical evidence, there would have been almost a three week period

between any employment related incident on March 21, 2007, and his
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first observation of any bulge or protrusion in the hernial area on

April 11, 2007.  Although the claimant denied telling Dr. Petrino

that his incisional hernia had been present for at least a year, I

find it difficult to believe that Dr. Petrino would merely have

made this up.  Dr. Petrino’s history that this incisional hernia

had been present for at least a year would also be supported by his

operative observation, during surgery, of adhesions between the sac

of the incisional hernia and the surrounding tissue. The medical

evidence and even the claimant’s own testimony reflects that the

claimant gave Dr. Petrino no history of any employment related

activity or event as causing or precipitating his abdominal

complaints.  If the claimant’s testimony was accurate that he

experienced the onset of his abdominal difficulties while working

on March 21, 2007,  I am at a total loss to understand why the

claimant would not have informed Dr. Petrino of this highly

relevant information.  

The claimant has simply failed to prove by the greater weight

of the credible evidence the existence of a causal relationship

between his abdominal difficulties (specifically his incarcerated

incisional hernia and his incidental umbilical hernia) and any

employment related event or activity with this respondent, on March

21, 2007 or any other date.  Thus, he has failed to prove the

statutory requirements for a “compensable injury” under either Ark.

Code Ann. §11-9-523, §11-9-102(4)(A)(i), or §11-9-102(4)(A)(ii)(a).

I have no alternative but to deny and dismiss this claim in its

entirety.  
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 21, 2007, and all other relevant dates,  the

relationship of employee-employer-carrier existed between the

parties.

3. The appropriate weekly compensation rates are $413.00 for

total disability and $310.00 for permanent partial disability.

4. The claimant has failed to prove that he sustained a

compensable injury to his abdomen, in the form of a hernia or

otherwise, on March 21, 2007, or any other date during his

employment with this respondent.  Specifically, the claimant has

failed to prove by the greater weight of the credible evidence the

existence of a causal relationship between his diagnosed

incarcerated incisional hernia and incidental umbilical hernia and

any employment related activity or event with this respondent, on

March 21, 2007, or any other date during his employment.

5.  The respondents have denied the occurrence of a

compensable injury to the claimant’s abdomen and have controverted

this claim in its entirety.  

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE   
                                    


