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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 8, 2008, in Fort Smith,

Arkansas. A pre-hearing  order was entered in this case on June 25, 2008.  This pre-hearing

order erroneously noted the third party administrator as CMI Barron Risk Services.

However, the correct third party administrator is North American Risk Services.  A copy of

the pre-hearing order with this error corrected thereon, was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On March 7, 2006 , the relationship of employee-self insured employer-third

party administrator existed between the parties.

2. The appropriate weekly compensation benefits are $488.00 for total

disability and $466.00 for permanent partial disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained compensable injuries to his neck and back

either as the result of a specific incident on March 7, 2006, or as the result of

cumulative employment stress and trauma over time.
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2. The claimant’s entitlement to medical services, temporary total disability

benefits from March 10, 2006 through September 18,2006, and attorney’s

fees. 

In regard to these issues, the claimant contends:

“a. The claimant contends that he sustained a job related
injury on March 7, 2006, regarding his neck and back.
In the alternative, the claimant contends that his general
job duties resulted in his need for treatment and
therefore his condition is compensable.

b. The claimant contends that he is entitled to temporary
total disability benefits from March 10, 2006 until
September 18, 2006 and reasonably necessary medical
treatment.

c. The claimant’s attorney is entitled to an appropriate
attorney’s fee.”

In regard to these issues, the respondents contend:

“The respondents will contend that the claimant’s neck and
back conditions do not meet the definition of a compensable
injury under the Arkansas Workers’ Compensation Act either
as a result of a specific incident on March 7, 2006, or in the
form of a gradual onset condition.”

DISCUSSION

The central issue in this claim is whether the claimant sustained compensable

injuries to his neck and back, either as the result of a specific employment related incident

or accident on March 7, 2006, or as the result of cumulative employment related stress or

trauma over a period of time prior to March 10, 2006.  The burden rests upon the claimant

to prove all of the elements necessary to establish a “compensable injury”. 

One element common to all “compensable injuries” is contained in Ark. Code Ann.

§11-9-102(4)(D).  This subsection requires the claimant to prove by medical evidence the

actual existence of the physical injury or condition alleged to be compensable. It further

requires that the actual existence of this physical injury or condition must be supported by

“objective findings” as that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  In the
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present case, the medical evidence clearly “establishes” the actual existence of physical

damage or defects involving the claimant’s cervical and lumbar spine.  Further, the actual

existence of this physical damage or defect is supported by  purely “objective findings”

which are noted on x-rays, an MRI study, a lumbar and cervical myelogram, and an

accompanying lumbar and cervical enhanced CT scan.  Thus, the claimant has satisfied the

statutory  requirements for a “compensable injury” that are contained in Ark. Code Ann.

§11-9-102(4)(D) in regard to both the cervical and lumbar areas of his spine (i.e. his neck

and back). 

The claimant must next prove that this medically established and objectively

documented physical damage or defects, which involve his cervical and lumbar spines,

satisfy the definitional requirements for a “compensable injury”  that are contained in either

Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-102(4)(A)(ii)(b).  The definitional requirements

of §11-9-102(4)(A)(i) are:

(1) The injury must arise out of and occur in the course of
the employment;

(2) The injury must be caused by a specific incident;

(3) The injury must be identifiable by time and place of
occurrence;

(4) The injury must result in internal or external physical
harm to the claimant’s body;

(5) The injury must be of such nature and magnitude as to
reasonably require medical services or result in
disability.

The definitional requirements of §11-9-102(4)(A)(ii)(b) are:

(1) The injury must arise out of and occur in the course of
the employment;

(2) The injury must cause internal or external physical
harm to the body;
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(3) The injury must be to the back or neck and not be
caused by a specific incident or not identifiable by time
and place of occurrence.

One definitional requirement that is common to both subdivisions is that the injury

must “arise out of and occur in the course of the employment”.  In order to satisfy this

requirement, the claimant must prove the existence of a causal relationship between his

alleged injuries and his employment with this  respondent, but he need not prove the

existence of this causal relationship to an absolute or even mathematical certainty.  All he

need do is show the existence of this causal relationship is likely or probable.  However,

merely showing it to be possible is not sufficient.  Further, this subsection does not require

that the claimant prove that the employment related cause was the sole or even “major”

cause  of the “resultant condition” (i.e. the total physical damage sustained).

In his testimony, the claimant attributed his neck and back difficulties to chaining

down his load at Mac Steel. This employment activity required him to remove chains and

boomers weighing approximately 20 to 30 pounds each from the truck’s headache rack,

throw the chains to the ground, drag the chains to properly space them  along the side of

the trailer, throw the chain over the  load on the trailer and load and fasten one end of the

chain to the trailer, fasten the other end of the chain to the other side of the trailer, and then

tighten the chain down.  This would be a normal and customary activity involved in  hauling

most types of flatbed loads.  The claimant conceded, in his testimony, that he experienced

no discomfort or other difficulties with any part of his body at the time he was actually

performing the foregoing activities.

 Upon securing his load at Mac Steel, the claimant climbed into the tractor of his

truck and proceeded approximately  20 miles to a truck stop in Mountainburg, Arkansas.

At that point, he laid down in his sleeper and slept for a few hours.  During this time, he still

was not experiencing any discomfort or difficulties.  After he awoke, he resumed driving

toward his scheduled delivery site in the Chicago, Illinois area.  While traveling through
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Missouri, he stated that he began to  feel “not right”, to feel real fatigued “with electrical

impulse like feelings or shocks coming from the base of his neck and going all through his

body”.  His shoulders, arms, and legs began to  feel  numb and “real weak”.  However, he

was able to deliver his load to the designated location in the Chicago area.  The claimant

testified that shortly before arriving in Chicago, he advised his dispatcher, A. J. Cathey, that

he was experiencing the described difficulties, but could deliver his load.  He testified that

he again called Mr. Cathey, when he arrived at his scheduled destination.  At that point, he

stated that Mr. Cathey had asked him if he wanted to go to a doctor in the Chicago area or

come back to Fort Smith.  He stated that he advised Mr. Cathey that he wanted to return

to Fort Smith.  Subsequently, a return load was scheduled for him and he arrived back in

Fort Smith on March 9.

The electronic logs, which were routinely maintained by the respondent, show that

the claimant arrived at Mac Steel at 12:17 a.m. on March 7, 2006,  loaded, and departed Mac

Steel at 3:21 a.m. on March 7, 2006.  The electronic log also indicates that the claimant

“departed from home” (rather than the Mountainburg truck stop) with his load at 10:33

a.m. on March 7, 2006.  It also indicates that he stopped and took on fuel in Missouri at

12:47 p.m. on March 7, 2006.  The claimant arrived with his load at the consignee in the

Chicago area at 7:09 a.m. on March 8, 2006.  The first mention of the claimant experiencing

any difficulties is noted in a conversation by the claimant’s  dispatcher at 7:12 a.m. on

March 8, 2006.  At that time, the claimant complained of having problems with his arms

and legs, in the form of a tingling sensation and weakness. However, no mention is made

that the claimant attributed these complaints to any employment related accident or

activity.  Arrangements were then made to obtain the claimant a load that would bring him

back to the Fort Smith area.  The claimant was dispatched to pick up a load in east Chicago

and deliver it  to a consignee in Springdale, Arkansas.  After this delivery, he was to “dead

head” home.  At 8:26 a.m. on March 8, 2006, the claimant  again advised the dispatcher
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that he was “not feeling well.” The logs reflect that the claimant departed east Chicago with

his load at 1:22 p.m. on March 8, 2006.  He arrived in Springdale, Arkansas, at 3:28 p.m.

on March 9, 2006, and arrived home at 5:23 p.m. on March 9, 2006.  The medical evidence

shows that the claimant was  seen  at the emergency room of St. Edwards Mercy Medical

Center at 7:06 p.m. on March 9, 2006.

A. J. Cathey one of the claimant’s dispatchers in March of 2006, testified that the

claimant did report that he was experiencing problems with his arms and legs at 7:12 a.m.

on March 8, 2006.  However, he stated that the claimant did not relate these difficulties to

any employment related accident or activity, at that time.  It was his  testimony that the first

time the claimant related his difficulties to his employment with the respondent was in a

phone call on March 14, 2006, at approximately 3:03 p.m.  At that time, he referred the

claimant to the appropriate personnel in the respondent’s Human Resources Department.

This would have been approximately three hours after the claimant’s cervical MRI that was

also performed on March 14, 2006.  

At the time of the claimant’s visit to the Sparks Regional Medical Center emergency

room on March 9, 2006, various histories of the claimant’s difficulties were recorded.  One

history states:

“Numbness  to the extremities since yesterday, neck pain,
losing control of bowels.”

Another history notes:

“Complains of numbness of hands and arms two months(?)
legs feel like (?) X4 ( two days). Also complains of loss of
bowels/bladder control.”

Further notations indicate neck pain that started two days prior and weakness/numbness

of  the hands for several months. In response to a specific inquiry concerning “recent injury”

the claimant’s response was “no.” X-rays taken at that time were interpreted as indicating

narrowing of the C5-C6 and C6-C7 disc spaces with large osteophytes on the end-plates of

the vertebral bodies in this same area. The claimant’s difficulties were diagnosed as a
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peripheral neuropathy.  No mention was made of any pain or difficulties involving the

claimant’s  lower back and the completed  pain diagram showed only  tenderness at the base

of the neck, which would be the C5-C6 and C6-C7 areas. The claimant’s difficulties were

diagnosed as a peripheral neuropathy.  An MRI of the cervical spine and a neurology

referral was recommended.  No history was recorded of any employment related

precipitating event or activity.  

The claimant testified that he thinks he told the personnel at the emergency room

about the loading activities at Mac Steel and the relationship between these activities and

his physical complaints.  He did concede that he had been experiencing numbness in his

hands and feet for two months prior to March 7, 2006.  He offers no explanation for the

absence of any record of complaints directly involving his back.  He also concedes that he

denied any “recent injury”,  because he thought this inquiry was asking if he had

experienced any injury after the loading activities on March 7, 2006.  His only other

explanation for any inconsistencies between his testimony and the emergency room records

was that the emergency room was “in chaos” at the time he was there.

The first indication of any complaints directly  involving the claimant’s back does not

appear until a clinic record of Dr. John R. Williams, which is dated April 4, 2006.  At the

time of his visit with Dr. Williams, the claimant was complaining of a multitude of

difficulties.  In this report Dr. Williams noted that the claimant was feeling tired or poorly

and that this has been increasing for approximately two months.  He also noted episodes

of confusion and incontinence with a recent 10 pound weight loss. There is also mention of

occipital headaches that move to the front of the claimant’s head with sinus pain and

occasional sinus pressure.  Another complaint noted was periodic episodes of confusion,

disorientation, and slurred speech that wax and wane and are associated with the episodes

of incontinence.  Finally, Dr. Williams noted  that  the  claimant was experiencing

depression and chronic lumbar and cervical pain.  Again, no particular employment related
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incident or activity was identified as causing or precipitating  any of these complaints.  In

fact, the clinic note of Dr. Williams clearly shows that he was concerned that the claimant’s

reported symptoms were due to a stroke.

Curiously, Dr. Williams did complete a disability insurance statement, on the

claimant’s behalf on April 8, 2006.  In this statement he indicated that the claimant’s

difficulties were related to the claimant’s employment and indicated that these symptoms

appeared or that the accident occurred on March 9, 2006.  However, Dr. Williams did not

identify any specific employment related event or any employment related activity was

causing the claimant’s difficulties and diagnosed the  cause of the claimant’s difficulties as

“degenerative disc disease”.

On April 6, 2006, the claimant was seen by Dr. Joseph Queeney, upon referral from

a Dr. Michelle Horan (no reports or records of Dr. Horan have been introduced).   At Dr.

Queeney’s request, the claimant completed a medical history questionnaire on that same

date.  In this questionnaire, the claimant indicated that his complaints began “suddenly”

on approximately March 7, 2006.  He further indicated that his complaints were work

related.  However, in response to direct inquiries concerning the date of injury and the

location where the injury occurred, the claimant responded with simply   a “?”.  The

claimant also denied experiencing any similar symptoms, prior to March 7, 2006.

In his office notation of April 6, 2006, Dr. Queeney recorded the following history:

“He (the claimant) states that this (paresthesias and weakness
in his upper and lower extremities) began on about 3-7-06
while he was driving a truck.  He does not recall any injury.
There was no falling or injury to speak of.”

In the last paragraph of this report, Dr. Queeney makes a relevant statement:

“I  informed him (the claimant) that he does have apparent
myelopathy.  This just  happened to occur when he was driving
a truck.”

Curiously, there is no mention of any of the records of Dr. Queeney, or any

complaints or difficulties directly involving the claimant’s back, particularly his lumbar
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spine. A  post myelogram CT scan was performed on the claimant’s lumbar spine, at the

same time as the myelogram and post myelogram CT scan of the claimant’s cervical spine.

The cervical myelogram and post myelogram CT of the claimant’s cervical spine was

performed at the request of Dr. Queeney.  However, the post myelogram CT of the lumbar

spine was performed, for some reason, at the request of the radiologist , rather than Dr.

Queeney.  It is obvious from the records of Dr. Queeney that it was his expert medical

opinion that he attributed the claimant’s reported complaints to the block or myelopathy

of the  claimant’s cervical spine at C3-4.  Dr.  Queeney’s opinion would seem to be

confirmed by the fact that the claimant’s reported complaints appear to have substantially

resolved after the corrective surgery that was performed on May 16, 2006, for the C3-4

spinal cord compression.

The medical evidence presented unquestionably shows that the claimant was

experiencing extensive and significant degenerative and arthritic changes involving multiple

levels of his cervical and lumbar spine.  From the magnitude of these changes, it is equally

apparent that they pre-existed any employment related incident on March 7, 2006, or even

the claimant’s latest period of employment with the respondent. These conditions are

progressive in nature and will worsen over time without any particular stress or trauma. 

There is no doubt that this pre-existing and naturally progressive condition could

have  been aggravated or accelerated by additional stress or trauma to the claimant’s

cervical or lumbar spines.  However, the stress or trauma necessary to aggravate this

condition could have been relatively minor or insignificant, even so insignificant as to

escape the claimant’s attention.

It is certainly possible that the employment related activities, which the claimant

describes as occurring on March 7, 2006, could have aggravated these pre-existing

conditions.  It is also possible that these conditions could have been aggravated by the

claimant  turning  his head from side to side while driving the respondent’s truck.  However,
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it is also possible that this aggravation could have been the result of the claimant’s sleeping

wrong or getting out of bed.  It could also have been the result of the claimant bending over

to tie his shoes, turning his head, or any number of the day to day activities of normal life.

It is also possible that the claimant’s pre-existing difficulties were not aggravated by any

particular stress or trauma, but simply progressed to the point where they became more

symptomatic.  

However, as previously stated, the claimant must show more than the possible

existence of a causal connection between his difficulties and his employment. He must

prove that the existence of this causal relationship is likely or probable.  If the claimant’s

difficulties were the result of an aggravation of his pre-existing condition by stress or

trauma, logic dictates that the claimant’s symptoms would have began or significantly

worsened within a reasonable period of time following such stress or trauma.

It is difficult, in the present case, to ascertain exactly when the claimant’s various

symptoms began or substantially worsened.  In his testimony, the claimant stated that he

began experiencing symptoms while driving through Missouri with his load on March 8,

2006.  He described these symptoms as fatigue, electrical like impulses in his neck through

his entire body and into his legs and arms.  He further testified that his legs and arms also

felt weak.  The respondent’s electronic log, kept on the claimant, indicates that the claimant

first complained of difficulties around 7:00 a.m. on March 8, 2006.  The evidence presented

further shows that the claimant had been experiencing some of these difficulties, at least

weakness, numbness, and tingling in his upper and lower extremities for at least two

months.  Prior medical records show the presence of these complaints in early 2001.  The

first mention of any difficulties directly involving the claimant’s back or lumbar spine do

not appear until the claimant’s visit with Dr. Williams on April 4, 2006.  At that time the

claimant was also complaining of symptoms in the form of tiredness, confusion,
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disorientation, and slurred speech which would be unrelated to any physical injury to the

claimant’s neck or back.

The  only direct evidence offered to establish a reasonably close temporal

relationship between any specific employment related incident on March 7, 2006 or the

claimant’s employment activities for this respondent in general and his difficulties with his

neck and back, is the claimant’s own testimony.  However, his testimony and the various

histories that he related to his treating physicians are inconsistent and contradictory.  A

review of his testimony and his various medical histories reflect that there either was or was

not a specific employment related incident or accident that caused or precipitated his

difficulties.  His difficulties either began suddenly on March 7, 2006, or March 8, 2006, or

came on gradually two months prior to April 4, 2006, and progressively increased

thereafter.  He had never experienced similar symptoms prior to March 7, 2006, or had

experienced some of these symptoms for two months prior to that date.

  The medical evidence also offers little guidance on the issue of causation.  As

previously indicated, Dr. Willams authored a report on April 8, 2006, wherein he indicated

that the claimant’s difficulties were work related.  However, this report also indicates that

the accident occurred or the symptoms began March 9, 2006, and he diagnoses the

claimant’s difficulties as degenerative disc disease.  This diagnosis would appear

inconsistent with Dr. Williams’ conclusion that the claimant’s symptoms were work related

and Dr. Williams offers no reasonable explanation for his opinion that the claimant’s

difficulties are related to his employment.  Such conclusion would also appear to be

inconsistent with Dr. Williams’ office notation of April 4, 2006.  I  find that I can give no

weight and credit to this opinion of Dr. Williams in determining the existence of the

required causal relationship.  
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Dr. Joseph Queeney, a neurosurgeon and the claimant’s primary treating physician,

does not specifically address the question of causation.  However, as previously noted, Dr.

Queeney stated in his clinic note of April 6, 2006:

“Apparently nothing has been explained to them (the claimant
and his wife) whatsoever in the ER.  I informed him (the
claimant) that he does have apparent myelopathy.  This just
happened to occur when he was driving a truck. “

The reasonable interpretation of this statement would be that it was Dr. Queeney’s opinion

that there was no causal relationship between the claimant’s employment activities for the

respondent and his cervical myelopathy, but that this myelopathy merely coincidently

occurred while the claimant was driving the respondent’s truck.

After consideration of all the evidence presented, it is my opinion that the claimant

has failed to prove by the greater weight of the credible evidence that the employment

activities, which he performed for the respondent on March 7, 2006, in securing his load,

or his employment activities for this respondent in general was a likely or probable cause

of any cervical or lumbar difficulties that he has experienced on and after March 8, 2006.

The claimant’s failure to prove this required causal relationship prevents his cervical and

lumbar difficulties from constituting   “compensable” injuries , as that term is defined

inArk. Code Ann. §11-9-102(4)(A)(i) and §11-9-102(4)(A)(ii)(b).  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On all relevant dates including March 7, 2006, the relationship of employee-self

insured employer-third party administrator existed between the parties.

3.   On all relevant dates, the claimant earned wages sufficient to  entitle him to

weekly compensation benefits of $488.00 for total disability and $366.00 for payment

partial disability, should such benefits have been appropriate.

4.  The claimant has failed to prove by the greater weight of the credible evidence

that he sustained a “compensable injury” to either his neck (cervical spine) or back (lumbar
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spine) which was the result of either a specific employment related incident on March 7,

2006, or was the result of cumulative employment related stress or trauma over time.

Specifically, the claimant has failed to prove  a specific employment related incident on

March 7, 2006, or that  his employment  related activities for this respondent in general

were  a likely or probable cause of  any physical defect or damage involving his neck

(cervical spine) or back (lumbar spine).

5.  The respondent has denied the occurrence of any compensable injury to the

claimant’s back or neck and has controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                        MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


