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TRANSPORTATION INSURANCE CO. 

C/O GALLAGHER BASSETT SERVICES, INC.,
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Hearing conducted before Administrative Law Judge S. Dale Douthit in Texarkana,

Miller County, Arkansas.

Claimant was represented by Mr. Gregory Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. Frank B. Newell, Attorney at Law, Little

Rock, Arkansas.

STATEMENT OF THE CASE

On October 9, 2007, the above captioned claim came on for a hearing in

Texarkana, Arkansas.  A prehearing conference was conducted on July 26, 2007, and

a Prehearing Order was filed on that same date.  A copy of the Prehearing Order has

been marked as Commission Exhibit 1 and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times including September 9, 2006.

3) The parties stipulated that the claimant would be entitled to the

maximum compensation rates in effect in 2006, which would be

$488.00 per week for temporary total disability and $366.00 per

week for permanent partial disability.

At the full hearing the parties agreed to litigate the following issues:

1) Whether the claimant sustained compensable back, right and left

knee, and left hand injuries on September 9, 2006.

2) If compensability is overcome whether the claimant is entitled to

all associated medical treatment, TTD benefits from

September 26, 2006, through April 9, 2007, and attorney’s fees.

3) Notice defense.

At the full hearing the claimant contended that he sustained compensable

injuries on September 9, 2006, and that the medical treatment he has received to date

has been reasonable, necessary, and related to his compensable injuries, or were

reasonable and necessary at the time in an effort to investigate the full extent of his

injuries.  Claimant contended he should be awarded TTD benefits from September 26,

2006, through April 9, 2007, all outstanding medical expenses, and attorney’s fees. 

Claimant contends that for the purposes of the notice defense that Manpower would

be imputed to a knowledge of the injury at Deltic so that they would have had notice

or should have had knowledge under the agency association.

Respondents contended at the full hearing that the claimant did not sustain a
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compensable injury while employed by the respondent, Manpower.  Respondents

assert the defenses to compensability provided by A.C.A. § 11-9-102.  Respondents

contend that claimant is not entitled to an award of medical benefits or TTD benefits. 

Respondents contend that claimant reached maximum medical improvement no later

than April 9, 2007, and respondents affirmatively raise the notice defense. 

Respondents contend that all chiropractic care received by the claimant was

unnecessary, unreasonable, and not related to the claimant’s alleged compensable

injuries.  

STATEMENT OF FACTS

The claimant, Johnny Miles, was employed with Manpower Temporary

Services.  Through Manpower, the claimant was placed at Deltic Timber sometime in

August of 2006.  The claimant’s job duties at Deltic Timber were that of a forklift

operator.  The claimant contended that he sustained compensable injuries to his back,

both knees, and left hand in an accident at Deltic Timber on September 9, 2006.  The

claimant testified as follows regarding the incident on September 9, 2006:

Q All right.  How long had you been working for Deltic before you

got hurt on September 9th?

A I recollect about three, three and a half weeks.

Q Okay.  What exactly happened on September 9 th that you’re

saying hurt you?
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A Well, my job consisted of forklift operator, so I was retracting,

sending a bundle of lumber down over by a place they call a kiln,

and the kiln is this big building that has a lot of steam in it that

dries the lumber, heat in it.  I was setting down a bundle of

lumber, I guess, twenty feet, twenty-five feet, it wasn’t very far

from the kiln, and it had this door that I had been noticing, a

little, small trap door.  It had engraved on there with some

Crayon, it looked like, never to be opened.  Never to be opened,

you know, and I was there setting down that lumber, and before I

knew anything, that door flew open.  Just flew open and steam

come out and heat.  It was just heat and . . .

Q How close were you to it at the time?

A About as far from here to them curtains right there.

Q Do you want to guesstimate what . . .

A About twenty-five or thirty feet maybe.  Something like that.  I

was right next to it, and then all of a sudden, the door flew open

and all that heat come out and rushed up, and it fogged up my

forklift.  I couldn’t see.  I had my safety shades on, and the steam

just fogged me up, and it was hot and . . .

Q Did it scare you at the time?

A Yeah.  I didn’t know what was happening.  I thought, you know .

. . I didn’t know what was happening.

Q And what happened as you got scared?

A I undid my seat belt and tried to get off, tried to exit off the

forklift, and in the meantime, when I stood up to exit off the

forklift, my leg and my feet caught something, caught the door

there . . . They had been telling the guys to fix the forklift because

it was just really raggedy but, anyway, my feet hit it and off I

went.  I mean, my feet was up on the . . . left up there, and I come

out head first, and I placed my left hand out and caught myself
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with my left hand and fell to my knees and, I guess, hit my right

arm, because a knot, a big knot come up right here in the middle

of my forearm, and so when I hit the ground, it was asphalt and a

railway, got the trusses that you push those things on, so I hit iron

and asphalt.  I laid there.  I couldn’t move.  I laid there for a few

seconds until I . . .

Q How far did you fall?

A Maybe about three . . . maybe two or three feet from the forklift. 

It knocked the breath out of me.

(T. pp. 19-21, lines 10-25, 1-25 & 1-14).

After the fall, the claimant testified that he made his way to the foreman’s

office where he received help and where an incident report was generated.  (C. Ex. 2,

pg. 10A).  The claimant testified that the incident on September 9, 2006, happened

sometime in the afternoon and that after the incident the claimant was allowed to leave

and go home early.  However, the claimant’s timecard on September 9, 2006, shows

that the claimant actually worked till 7:00 p.m. for a total of twelve and a half hours

on September 9, 2006.  (R. Ex. 1, pg. 3).  The claimant testified that he remained sore

after the incident on September 9, 2006, but that he kept working full time for the

respondents until he was terminated by the respondents.  The timecards introduced at

the hearing show that the claimant worked 8 ½ hours on September 10, 2006, 12 hours

on September 11, 2006, 12 hours on September 12, 2006, 12 hours on September 13,

2006, 12 hours on September 14, 2006, 12 ½ hours on September 15, 2006, 9 hours on
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September 16, 2006, 9.45 hours on September 17, 2006, 12 hours on September 18,

2006, 8 hours on September 19, 2006, 12 hours on September 20, 2006, and 12 hours

on September 21, 2006.  (R. Ex. 1, pp. 3-5).  The record shows that the claimant

reported to work on September 22, 2006, but was terminated by Deltic Timber at that

time.

The medical records introduced at the full hearing show that the claimant did

not receive medical treatment for his September 9, 2006, incident until September 25,

2006, approximately three days after he was terminated by Deltic Timber.  The record

from Magnolia Hospital dated September 25, 2006, shows that the claimant reported

problems with his right knee, right forearm, and left hand.  (C. Ex. 2, pg. 10).  At that

time, the claimant was sent for an X-ray of his right knee which came back as a

negative study citing no fractures, dislocations, or other significant bone or joint

abnormalities identified.  (C. Ex. 2, pg. 13).  

The record shows that the claimant then went over two months without any

other medical treatment until he saw Dr. Ivy McGee on December 12, 2006.  At that

time the medical records indicate that that was the first time the claimant complained

of back problems to any doctors.  The claimant was then treated by Dr. Rob Butler and

an MRI of his lumbar spine was taken on January 16, 2007.  The claimant was also

treated by Dr. Richard Hilborn on February 23, 2007.  The claimant received an MRI
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of his left knee on March 22, 2007, which came back normal.  The claimant continued

to treat with Dr. Rob Butler through June 18, 2007.  The claimant contends that he

sustained compensable injuries to his back, left and right knee, and left hand on

September 9, 2006, while performing duties at Deltic Timber.  The claimant contends

that as a result of his compensable injuries he is entitled to all medical treatment

contained in the record, TTD benefits, and attorney’s fees.

Arkansas Code Annotated § 11-9-102(4)(A) defines “compensable injury”:  (i)

An accidental injury causing internal or external physical harm to the body . . . arising

out of and in the course of employment and which requires medical services or results

in disability or death.  An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of occurrence.  A compensable injury

must be established by medical evidence supported by objective findings. A.C.A. §

11-9-102(4)(D).  The claimant’s burden shall be a preponderance of the evidence.

A.C.A. § 11-9-102(4)(E)(i).  Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty. A.C.A. § 11-9-102(16)(B).

With regard to the claimant’s left hand and left knee, I find that the claimant

has failed to prove by a preponderance of the evidence compensable injuries

established by medical evidence supported by objective findings.  My review of the

medical evidence simply fails to show any medical evidence supported by objective
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findings of injuries to the claimant’s left hand or left knee.  Absent medical evidence

supported by objective findings of injuries to the claimant’s left hand or left knee, the

claimant fails to prove compensable injuries to either his left knee or left hand.  

With regard to the claimant’s right knee, I find the claimant has failed to meet

his burden of proof of showing by a preponderance of the evidence that his right knee

injury arose out of and in the course of his employment on September 9, 2006.  It is

also questionable whether the record shows any medical evidence supported by

objective findings of a right knee injury.  The only objective finding regarding a right

knee injury is contained at page 10 of Claimant’s Exhibit 2, wherein the report from

Magnolia Hospital Rural Health Clinic states “right knee scar from laceration.”  I find

that right knee scar to be questionable because the incident report from Deltic Timber

dated September 9, 2006, fails to mention any laceration on the claimant’s right knee. 

The incident report only states that there was a small area bruised on the claimant’s

right knee.  It must also be noted that the bruise statement contained in the Deltic

Timber incident report does not satisfy the statutory requirement of medical evidence

supported by objective findings.  The law requires medical evidence not simply

objective findings.  Observations by lay persons of bruising does not satisfy the

statutory requirement.  Overstreet v. Pontiac Coil, Inc., 2004 AWCC 194, Claim

Number F307136, Full Commission opinion filed November 2, 2004.  As stated, I
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question whether or not the right knee scar from the medical report dated

September 25, 2006, even constitutes an objective finding of injury.  However, I only

find that the right knee scar did not arise out of and in the course of claimant’s

employment on September 9, 2006.  It is clear to this examiner that the claimant’s

right knee scar could not have arisen out of or in the course of his employment on

September 9, 2006, because it does not corroborate the incident report.  The incident

report states that the only treatment the claimant was given was Ibuprofen for pain and

Bio-freeze for the sore areas.  It would seem logical that for Ibuprofen and Bio-freeze

to be listed as treatment that bandages would also have been listed if any were needed

for cuts which would lead to scars.  The claimant’s testimony further cast doubts on

the condition of the claimant’s right knee or knees when he originally sought

treatment on September 25, 2006.  The claimant testified that upon going to that first

doctor’s visit after the incident the medical provider rolled up his pants and “seen how

my knee was bruised up, which it’s still there, it’s scarred up, tore all the skin off of it,

and it was swollen so big until I couldn’t hardly, you know, bend it, and it was so sore

. . . ”  (T. pg. 49, lines 10-25).  The claimant’s testimony regarding his first medical

visit and what was observed does not square with the medical report contained at page

10 of Claimant’s Exhibit 2.  The medical report specifically states that the claimant’s

skin on the right knee was cool and dry with no redness or bruising.  Therefore, I find
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that any problem whatsoever with the claimant’s right knee did not arise out of and in

the course of his employment with the respondents on September 9, 2006.

The claimant alleges compensable injuries to his back which occurred on

September 9, 2006.  However, I find that claimant has failed to prove by a

preponderance of the evidence that his back injury arose out of or in the course of his

employment on September 9, 2006.  The phrase “arising out of the employment”

refers to the origin or cause of the accident, so the employee was required to show that

a causal connection existed between the injury and his employment.  Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in the

course of employment” when it occurs within the time and space boundaries of the

employment.  I find that claimant has failed to prove by a preponderance of the

evidence that his back injuries arose out of and in the course of his employment for a

number of reasons.  First, the claimant testified that he was having back problems

immediately after he fell off the forklift on September 9, 2006:

A My knees.  My pants was tore and I was bleeding, and my knee

just puffed up all of a sudden, just real big.  I couldn’t hardly

walk, but I made it up to the office over there.

Q Any other complaints that you were having at that time?

A My back.  

(T. pg. 22, lines 4-10).



JOHNNY MILES - F613161

-11-

The claimant testified that he was having back problems immediately after he fell and

the claimant testified that when he immediately reported the incident his supervisors at

Deltic did not ignore him:

Q So these folks didn’t ignore you?

A Oh, no.  No.  God, no.

(T. pg. 42, lines 18-19).

The claimant testified that he immediately had back problems and that his

employer did not ignore his complaints, however the incident report of September 9,

2006, contained at Claimant’s Exhibit 2, page 10A, shows that at no time did the

claimant complain of back problems on September 9, 2006.  The Deltic Timber

Accident and Incident Investigation Form does not state any problems with the

claimant’s back.  Additionally, the records show that the claimant continued to work

for nearly fourteen consecutive days working mainly twelve hours per day without any

reports of back pain contained in the record.  Not until the claimant was fired from

Deltic did he even seek medical treatment.  However, even when the claimant did seek

medical treatment after his termination from Deltic, on September 25, 2006, the

medical records are void of any report of back pain.  (C. Ex. 2, pp. 10-13).  Not until

three months after the September 9, 2006, incident did the claimant ever complain of

back pain or seek treatment for back pain.
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Of course, the claimant states that he continued to have back pain ever since

the September 9, 2006, incident, however, the record reveals that claimant’s

recollection of the events after September 9, 2006, are hazy at best.  For instance,

claimant testified that after his September 9, 2006, incident he only worked five days

before he was released.  (T. pg. 25, lines 7-11).  However, the time records from

Deltic clearly show the claimant worked nearly two weeks after September 9, 2006, at

full duty.  The claimant testified that he told Deltic on September 9, 2006, that his

back was hurting and they just failed to write it down and that he was hurting at the

time that he went to the Magnolia Rural Health Center on September 25, 2006, but

that his back complaints for some reason never made it into that report either.

There is no doubt that the claimant had objective evidence of muscle spasms in

his low back in the reports contained in the record; however, all reports of back pain,

muscle spasms, or anything else related to the claimant’s back was well over three

months after the September 9, 2006, incident.  Such a delay in time and claimant’s

failure to exhibit any symptoms of back pain or back problems for over three months

leads this examiner to find that the claimant has failed to prove by a preponderance of

the evidence that his back problems arose out of and in the course of his employment. 

Especially, in light of the facts that the claimant did not report back problems in the

incident report on September 9, 2006, and also did not report it when he sought
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medical treatment at the Magnolia Rural Health Center on September 25, 2006.  Due

to claimant failing to prove by a preponderance of the evidence that his back injuries

arose out of and in the course of his employment, he has failed to prove by a

preponderance of the evidence that he sustained a compensable back injury on

September 9, 2006.  Since the claimant has failed to prove compensability of his back,

left knee, right knee, or left hand, the other issues outlined herein are rendered moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) Claimant has failed to show medical evidence supported by

objective findings of injuries to the claimant’s left knee or left

hand.

4) Therefore, the claimant has failed to prove by a preponderance of

the evidence that he sustained compensable injuries to his left

knee or left hand.
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5) Claimant has failed to prove by a preponderance of the evidence

that his injuries to his back or right knee arose out of or in the

course of his employment on September 9, 2006.

6) Therefore, the claimant has failed to prove by a preponderance of

the evidence that he sustained compensable injuries to his back or

right knee.

7) Since the claimant has failed to prove compensability of his back,

right knee, left knee, and left hand, the other issues outlined

herein are rendered moot.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

suffered compensable injuries to his back, right knee, left knee, or left hand, while

employed by the respondents on September 9, 2006.  Therefore, claimant’s claim for

compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


