
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F705433

MICHAEL MERRITT, EMPLOYEE CLAIMANT

LOONEYS TIRE SERVICE, EMPLOYER RESPONDENT #1

AIG INSURANCE, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED NOVEMBER 26, 2008

Submitted on the record in lieu of a full hearing before ADMINISTRATIVE LAW JUDGE
ELIZABETH W. HOGAN.

Claimant represented by the HONORABLE LAURA BETH YORK, Attorney at Law, Little Rock,
Arkansas.

Respondents #1 represented by the HONORABLE CAROL L. WORLEY, Attorney at Law, Little
Rock, Arkansas.

The Fund did not participate.

ISSUES

This case was submitted on the record to determine the claimant’s entitlement to payment

of additional temporary total disability benefits, medical treatment and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and necessary in relation

to the compensable injury pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April 11, 2007 at

which time the claimant sustained a compensable back injury at a compensation rate of

$480.00/$361.00.  Medical expenses, temporary total disability benefits and a 5% anatomical

impairment rating, assessed by Dr. Steven Cathey in his report of August 27, 2007, have been

accepted.
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The claimant contends he remains symptomatic and wishes to pursue surgical fusion as

recommended by Dr. Richard Jordan in his report of January 31, 2008.  Dr. Jordan was appointed

by the Commission’s Medical Cost Containment Division as a change of physician.  The claimant

also seeks payment of temporary total disability benefits from August 28, 2008 to a date yet to be

determined and attorney’s fees.  After the prehearing conference, the claimant found employment

on May 22, 2008.

Respondent #1, AIG, contends the claimant has received adequate medical care from Dr.

Scott Carle, Dr. Ken Rosenzweig and Dr. Steven Cathey.  Further medical treatment is unrelated to

the compensable injury and is therefore unreasonable and unnecessary.  Dr. Jordan’s proposed

surgery is related to a preexisting February 14, 2006 back injury.  And Dr. Jordan relied on

inaccurate information in forming his opinion which is not binding on the Commission.  Roberts v.

Leo Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983) and Bryant v. Best Western Inn, 47 Ark.

App. 75, 885 S.W.2d 28 (1994).   Respondent #1 also contends the claimant was released to return

to work by Dr. Cathey and is therefore not entitled to any additional temporary total disability

benefits.  Alternatively, in the event of an award, the respondents are entitled to a credit for an

overpayment of $189.00.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits along with the depositions of the claimant and Dr.

Richard Jordan.  Respondents’ objection to deposing the claimant who now lives out-of-state, was

denied in an Order filed May 30, 2008 and follow-up letter dated July 14, 2008.

The claimant, age 41 (D.O.B. November 18, 1966), has a high school education.  His work

history includes construction (carpentry, electrician’s helper), sales in the tire business, and debt

collection and repossession of furniture.  His health history includes two prior workers’

compensation claims for a right elbow injury in 1998 or 1999 and a right knee injury in 2001.  The

claimant described these injuries as minor and only medical expenses were paid.
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The claimant began work for the respondent-employer in June, 2004 as a truck driver,

loading and unloading tires, weighing 120-130 lbs.  His delivery route took him out-of-state to

Louisiana, Missouri, Tennessee as well as the state of Arkansas.

On April 11, 2007, the claimant hurt his back when he slipped and fell on rain-slick concrete.

The claimant stated he landed flat on his back but continued to work after changing his wet clothes.

The claimant explained that he did not realize he was hurt until a month later on May 24,

2007.  He was unloading tires when his back started hurting and he experienced numbness and

stinging in his right leg.  He required assistance in unloading the truck and had to sit down to rest.

When the claimant returned to work, he reported the problem to Jim Looney who sent him to

Concentra.  Mr. Looney would not allow him to return to work.  After ineffective conservative

treatment, he was sent to Dr. Rosenzweig for an injection which was not beneficial.  The claimant

then saw Dr. Cathey who released him after  no treatment in August, 2007.  To the best of my

knowledge, the respondents did not offer the claimant any other options (an IME, pain management,

return to work, etc.).

The claimant requested a change of physician and the Commission’s Medical Cost

Containment Division appointed Dr. Jordan who recommended surgery.  The claimant stated that

he was in pain “24-7" with numbness in his legs and would like to pursue treatment with Dr. Jordan.

The claimant was not aware that surgery was contraindicated if a patient weighed in excess of 300

pounds.  At the time of the deposition in June, 2008, the claimant weighed 295 pounds.  The

claimant stated he had gained 100 pounds since he stopped smoking in December, 1999.

The claimant lost his home in Arkansas following his injury and moved to Georgia to live

with family.  The claimant found part-time seasonal employment on a friend’s farm, driving a truck

to pick up supplies.  He works 35-40 hours a week at $9.00 an hour.  The claimant made $10.50 an

hour at the respondent-employer’s business.

The claimant denied any back injury prior to April 11, 2007 except for minor aches and pains

(Depo. p. 24, 34, 39).  However on cross-examination by the Fund, the claimant stated he slipped
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on the step of the truck and fell on February 14, 2006.  He sustained a pulled muscle in his back but

did not remember getting any medical treatment for the injury, (Depo. p. 35-36).  The claimant

testified he was able to pass an annual physical exam and he was physically able to perform manual

labor for the respondent-employer prior to the April 11, 2007 injury.  He would probably still be

working there if he had not been injured (Depo. p. 37-38).  The claimant stated he was terminated

in November, 2007, (Depo. p. 47-48).

MEDICAL EVIDENCE

The claimant was initially treated at Concentra by Dr. William Warren, Dr. Scott Carle, and

Dr. John Adametz, Jr.  The claimant consistently complained of a back injury on April 11, 2007

when he fell on rain slick concrete.

The claimant was treated at Concentra on May 23, May 24 and May 29, 2007.  Waddells

testing was negative.  He was diagnosed with back and buttock contusions and a lumbar strain with

palpation tenderness of the bilateral paraspinous muscles.  He was prescribed medication, physical

therapy and light duty.  Dr. Adametz noted decreased active range of motion.  The doctor indicated

the pain did not radiate even though the claimant reported his right leg had “gone to sleep” on a

couple of occasions.  The claimant reported no improvement with medication and physical therapy.

The claimant returned to the clinic on June 4, June 13, June 20 and June 22, 2007.  The

doctor noted lumbar pain with extension but otherwise the exam was unremarkable.  Nevertheless

the doctor ordered a bone scan and an MRI scan.  The bone scan was negative for a fracture.  The

history listed on the test shows, “fell 4/11 – slipped falling flat on back; 5/23 – P started with knee

and below tingling.”  The MRI scan was positive for a moderate right disc protrusion at L5-S1 with

a lateral extension into the neural foramen with mild displacement of both the right L5 and S1 nerve

roots.  A physical exam two days later was unremarkable except for a positive Patricks test

producing right posterior sacroiliac discomfort and tenderness of the S1 joint.  The claimant

continued to report “episodic” right leg pain.  The diagnosis was changed to a sacroiliac strain and

a herniated nucleus pulposus with radiculitis.  The claimant was given a Kenalog injection and
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referred to Dr. Rosenzweig.

The claimant was treated by Dr. Rosenzweig on July 6, 2007 for a “disc herniation with

radiculitis.”  The claimant reported no benefit from the LESI procedure.

The claimant was then referred to Dr. Cathey in August 2007.  Dr. Cathey released the

claimant on August 27, 2007 with a 5% rating to the body as a whole based on the disc protrusion.

Dr. Cathey opined the claimant’s degenerative condition was preexisting.

Dr. Cathey’s report of 8-9-07:
On examination, the patient is morbidly obese.  His
neurological examination is otherwise negative.  He
specifically has no sign of lumbar radiculopathy and
straight leg raising is negative bilaterally.  The patient
demonstrates full range of motion of the lumbar spine
without paraspinous muscle spasm.

...He has some degenerative disc disease at L5-S1 as
well as a right-sided protrusion.  I was not, however,
impressed with any significant canal stenosis or nerve
root entrapment.

...Mr. Merritt does not have a problem that will
respond favorably to lumbar disc surgery or other
neurosurgical intervention.  I really do not see this
problem getting any better...

As far as his job is concerned, I believe he has three
options:
...return to regular duty...
Find another line of employment
Or file for ... Social Security.

The claimant saw Dr. Richard Jordan on December 19, 2007.  The intake sheet shows the

claimant reported gaining 100 pounds since he stopped smoking in 1999.  Dr. Jordan recommended

surgery since conservative treatment had failed.  His physical exam revealed tenderness to palpation

of the lumbar paraspinous muscles and restricted range of motion.  His straight leg raising test was

negative for sciatica.

Dr. Jordan’s letter of 1-31-08:
An MRI of the lumbar spine shows a herniated
nucleus pulposus at L5-S1 with mild foraminal
stenosis and facet arthropathy.
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We discussed his options for treatment and decided to
proceed with a lumbar laminectomy of L5-S1 with
provisions for a posterior lumbar interbody fusion of
the same levels, should it be determined necessary
intraoperatively.

In his deposition, Dr. Jordan testified the claimant suffered from a herniated nucleus pulposus

(HNP), at the L5-S1 disc level with foraminal stenosis secondary to facet arthritis (Depo. p. 6).  Dr.

Jordan recommended an interbody fusion to replace the disc (Depo. p. 7).  He expects the surgery

to improve the claimant’s condition but not to relieve the pain entirely (Depo. p. 9).

Under questioning by respondent #1 it became apparent Dr. Jordan was under the mistaken

impression the claimant had gained 100 pounds in the eight months since his injury.  And this

assumed immobility and weight gain was a factor in recommending surgical intervention (Depo. p.

8-11, 13-14).  However, with or without weight gain, Dr. Jordan offered the claimant surgery

because conservative treatment had failed according to the claimant and he was still symptomatic,

(Depo. p. 9).  It should be noted that Dr. Jordan will not operate on patients who weigh in excess of

300 pounds, (Depo. p. 21-22).

Dr. Jordan reviewed the subjective findings of his physical examination of the claimant and

his interpretation of the MRI scan and opined that facet injections would not benefit the claimant,

(Depo. p. 12).

Under questioning by respondent #2, Dr. Jordan opined that a lumbar strain would heal in

about six weeks so a February, 2006, back strain would not be a contributing factor to this claim.

And based on the claimant’s history, his preexisting facet arthropathy was asymptomatic prior to

April, 2007, when it was aggravated by the compensable injury (Depo. p. 18-21).

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are “reasonably necessary in

connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment
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is reasonably necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

What constitutes reasonable and necessary medical treatment is a fact question for the Commission,

and the resolution of this issue depends upon the sufficiency of the evidence.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical services “may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced

by the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion

February 14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably

necessary for treatment of the compensable injury, it is necessary to analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

Despite the unusual one month gap in time between the incident in April and the medical

treatment in May, the respondents accepted this claim as compensable.  The doctors found objective

evidence of contusions on the back and buttocks supporting the claimant’s history of injury.  And

furthermore, the MRI scan revealed objective evidence of an HNP.

Dr. Cathey doesn’t feel the extent of the claimant’s MRI  findings warrant surgery although

he concedes the claimant’s condition will never improve.  Dr. Jordan feels he can help the claimant’s

condition improve with surgery.  The claimant has only seen each physician on one occasion so I

don’t feel I can defer to a treating physician’s opinion.  However, it is not unusual for a doctor to

recommend surgery once conservative treatment fails.

There is insufficient evidence to support the respondents’ argument that the 2006 injury is

a contributing factor in this case.  The claimant reported the incident as he was instructed to do, but

this was a minor injury that did not require medical treatment or cause the claimant to miss time

from work.

There is evidence of degenerative changes at the same level as the HNP.  The claimant was

able to work, performing manual labor, and passing yearly physicals in order to drive the company
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truck, prior to the April, 2007 incident.  I find the April 2007 incident produced a herniated disc and

aggravated or combined with the preexisting degenerative condition and is the major cause of the

need for medical treatment.  Pearline Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2004).

Despite the difference of opinions between the experts, I find the claimant remains

symptomatic and in need of additional medical treatment.   The surgery recommended  by  Dr.

Jordan is reasonably necessary in connection with the compensable injury as required by Ark. Code

Ann. §11-9-508.

Since the claimant now lives out-of-state, I would suggest Dr. Jordan refer the claimant to

a physician in Georgia.  I would also suggest that surgery be re-evaluated in light of the claimant’s

present weight and symptoms since he has not seen a physician in one year.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the employment
relationship existed between the parties on April 11,
2007 when the claimant sustained a compensable back
injury at a compensation rate of $480.00/$361.00.

2. The claimant remained in his healing period from
August 28, 2007 to May 22, 2008, totally
incapacitated from working.  This award of temporary
total disability is subject to a credit for an
overpayment of $189.00.

3. The claimant’s injury is a chronic condition requiring
additional medical treatment.  The claimant has
proven by a preponderance of the evidence the surgery
recommended by Dr. Jordan is reasonable and
necessary in connection with the compensable injury
pursuant to Ark. Code Ann. §11-9-508.

4. The respondents are directed to pay all medical
expenses within thirty days of receipt pursuant to
Commission Rule 30.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
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(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


