
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F706137

JAMES MCGARITY, EMPLOYEE CLAIMANT

CONESTOGA WOOD SPECIALISTS, EMPLOYER RESPONDENT 

GALLAGHER BASSETT SERVICES, CARRIER RESPONDENT

OPINION FILED DECEMBER 31, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on October 2, 2008,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable right shoulder injury

pursuant to Ark. Code Ann. §11-9-102; and whether or not the claimant developed right knee

problems as a compensable consequence of his left knee injury.  On the day of the hearing, the

claimant expanded the issues to include the back and left leg.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The partes stipulated to an employee-employer-carrier relationship on May 19, 2007 at which

time the claimant sustained compensable injuries to his back, neck, left shoulder, left wrist and left
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knee at a compensation rate of $484.00/$363.00.  Medical expenses were paid.  On December 6,

2007 the Medical Cost Containment Unit issued a change of physician order from Dr. Wilbourn to

Dr. Hart.  Subsequent to the prehearing conference, the respondents began payment of temporary

total disability benefits for the wrist on September 22, 2008.  The claimant received short-term

disability benefits from August 25, 2008 to September 21, 2008.

The claimant contends he sustained multiple injuries in a fall on May 19, 2007.  He

developed right knee pain as a compensable consequence of the left knee injury.  He also injured his

right shoulder on May 19, 2007.  The claimant further contends that Dr. Hart’s treatment for his back

and leg has been controverted.  The claimant seeks payment of medical expenses for his right

shoulder and right knee,  temporary total disability benefits from July 2, 2008 to September 21, 2008,

and attorney’s fees.

The respondents contend all appropriate benefits have been paid.  Initially, the claimant

complained only of left knee pain after the accident.  He was treated by Dr. Morse and released after

positive Waddell’s testing and a failed Functional Capacity Evaluation (FCE).  Later, the claimant

complained of back and neck injuries and bilateral knee injuries.  He was diagnosed with

degenerative arthritis of the back and neck and osteoarthritis of the knees.  The claimant had a prior

left knee injury, surgically treated by Dr. Schock in 2006.  Also, the claimant is overweight and is

scheduled for gastric bypass surgery.  Furthermore, the respondents contend that because the

claimant still needs diagnostic testing for orthopaedic conditions, Dr. Hart’s treatment is

inappropriate, unreasonable and unnecessary.  The respondents have offered the claimant treatment

with a number of specialists and consider Dr. Schock the treating physician for left knee and left

shoulder injuries.  The respondents sent the claimant to Dr. Moore to evaluate the wrist injury.
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The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.  Claimant’s counsel sent

a letter after the hearing with off-work slips attached, however, these medical reports are in the

exhibit packet at pages 106 and 109.

The claimant was the only witness to testify at the hearing.  He is 5 feet 11 inches and weighs

380 pounds.

The claimant, age 49 (D.O.B. July 28, 1959) has a tenth grade education with vocational

training.  At the time of the hearing, he was working on obtaining a general equivalency diploma

(GED).  His work experience includes jobs as a welder, pipefitter and repairer of industrial

machinery.  His health history includes hernia surgery (2006), sleep apnea (2008), gastric bypass

surgery (2008), neck, arm and shoulder pain since 2000 and back and left leg pain since 2004.  The

claimant was involved in a motor vehicle accident (MVA) in 2005, injuring his back, neck and

shoulders.  In 2006 the claimant had arthroscopic surgery on both knees.

The claimant began work for the respondent-employer, a cabinet maker, in 1997.  In May,

2007, the claimant tripped over a water cooler cord and fell into a stack of doors, landing on his left

arm and knee and cutting his right forearm.

MEDICAL EVIDENCE

The medical records are not arranged in chronological order nor abstracted as requested by

the prehearing notice.  Many of the handwritten records are illegible.  The claimant’s history of

treatment is summarized in the nurse case manager’s reports and in Dr. Hart’s January 18, 2008

report.

The claimant began receiving chiropractic treatment for his neck and back from Dr. Ron
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Colclasure in February, 2000.  The claimant related a lifting incident to the doctor which produced

a tingling sensation in his left elbow and shoulder.

In January, 2003, the claimant returned to Dr. Colclasure for treatment of low back pain

radiating into both legs.

In January, 2004, the claimant reported a left knee injury while climbing off  a four-wheeler.

Dr. Waterhouse, the claimant’s family physician, ordered an MRI scan which revealed extensive

osteoarthritis with a meniscal tear.  Dr. Waterhouse referred the claimant to orthopedic surgeon,  Dr.

Ethan Schock, who treated the claimant with injections.

In his letter of January 28, 2004, Dr. Schock indicated the claimant’s knee pain began in 1998

with a “direct blow to the medial aspect of the joint.”  As I interpret this report, the four-wheeler

incident produced an acute meniscal tear superimposed upon symptomatic, pre-existing

osteoarthritis.

The claimant returned to Dr. Colclasure for treatment of his neck and back.  Dr. Colclasure

recorded sharp constant pain in the claimant’s back with dull constant pain in his neck.  The claimant

told him he slept on the floor to ease his pain.

In May, 2005, the claimant returned to Dr. Waterhouse for treatment of a cervical sprain after

his car was rear-ended.  He denied having any symptoms prior to the MVA.  The claimant also

complained of low back and leg pain.  He received physical therapy for cervical, thoracic and lumbar

spine pain as well as bilateral shoulder pain.  A May 26, 2005 radiology report shows degenerative

disc disease of the thoracic spine.

In November, 2005,  Dr. Waterhouse administered a steroid shot for left knee pain.  In

January, 2006, the claimant saw Dr. Colclasure for neck, back and left knee pain.  Dr. Waterhouse
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referred the claimant to Dr. Schock who performed arthroscopic surgery on the right knee in June

and on the left knee in July, 2006.  In his letter of August 9, 2006, Dr. Schock stated the claimant

would eventually require a total knee replacement.  Because of his young age (47), the doctor

planned to treat the problem conservatively with weight loss and exercise to delay the operation.

The claimant continued treating with both Dr. Colclasure and Dr. Waterhouse in January and

February 2007 for back and left knee pain.

In May, 2007 the claimant tripped over the cord at work and fell.  An accident report was

completed showing injuries to his back, left knee, left shoulder and left wrist.  The claimant was

treated by Dr. M. G. Morse for “contusions and strains”, prescribed medication and physical therapy

and given work restrictions.

The claimant also saw Dr. Colclasure in May,  2007,  for injuries to his left shoulder, left hip

and left leg from a fall at work.  Dr. Colclasure noted, “low back flared up about a month ago.  Pain

is constant.”

The claimant saw Dr. Morse on May 31, 2008 complaining that his upper back and right

shoulder were now symptomatic.  Dr. Morse prescribed medication, physical therapy and work

restrictions.  The claimant returned to work but reported increased pain with walking and performing

his job duties.  The claimant stopped working on June 7, 2007 because the employer could not

accommodate his restrictions.  An accident report signed by Dr. Morse on June 7, 2007 records

muscle spasms and radicular symptoms of the left upper extremity.

In June, 2007, the claimant saw Dr. Darin Wilbourn who recommended an MRI scan

(cervical and lumbar spine), a Functional Capacity Evaluation (FCE), and a 5 pound weight

limitation.
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The FCE was performed on June 14, 2007 and was assessed as invalid due to inconsistent

results and self-limiting behaviors.  The evaluator opined the claimant was able to perform at least

light physical labor with occasional lifting up to 20 pounds.

An open air MRI scan was conducted on June 14, 2007 immediately after the FCE.  The

results were poor in quality due to the claimant’s obesity.  The results showed a C6-7 disc bulge with

degenerative changes in the lumbar spine.  Facet arthrosis and osteophytic ridging caused narrowing

of the foramina at several levels.  Due to the poor quality of the test, the lumbar nerve roots were

obscured.

On June 19, 2007, Dr. Wilbourn released the claimant with no permanent impairment and

no work restrictions.

On June 26, 2007, the claimant returned to Dr. Morse complaining of left knee, back and

neck pain and medication was prescribed.

On July 19, 2007, Dr. Waterhouse denied the claimant’s request for refills of the medication

and told the claimant to contact Dr. Stewart.

The claimant returned to Dr. Morse on August 9, 2007 with complaints of left wrist, back,

neck and bilateral shoulder pain.  The claimant denied any health problems prior to the accident at

work.

The claimant saw Dr. Waterhouse in October and November, 2007, complaining of left knee

pain and was prescribed medication.  The claimant saw Dr. Waterhouse again in December, 2007

for low back pain.  

The claimant also saw Dr. Colclasure in December, 2007 with complaints of left sided back

pain, back spasms, and a swollen left hand.
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In January, 2008, the claimant was seen by Dr. Thomas Hart.  The claimant told Dr. Hart that

he had no previous neck, back or wrist pain prior to the accident at work.   Dr. Hart reviewed the

MRI scan and opined the foraminal narrowing was causing left back, buttock and left leg pain.  He

recommended an evaluation by Dr. Reza Shahim for the lumbar spine; Dr. Schock for the left knee

and both shoulders; and Dr. Reginald Rutherford for an EMG/NCV study of both upper and lower

extremities.  With the exception of Dr. Shahim, the respondents have complied with Dr. Hart’s

recommendations.

In January, 2008, the claimant also returned to Dr. Colclasure and reported feeling a “pop”

in his back when he bent over accompanied by pain and sleep disturbance.  It is noted Dr.

Waterhouse prescribed Ambien for the claimant in November, 2007.  Dr. Colclasure also recorded

“neck and mid TH” was sore.

Dr. Rutherford performed electrodiagnostic testing on February 25, 2008 and found moderate

carpal tunnel syndrome of the left wrist.

The clamant saw Dr. Waterhouse on March 16, 2008 for treatment of both knees.

Dr. Wayne Bruffett examined the claimant on March 26, 2008 and diagnosed multilevel

degenerative disc disease of the cervical and lumbar spine with “foraminal stenosis at L5-S1 on the

left, of unknown clinical significance.”  Dr. Bruffett also recorded left shoulder pain and tenderness,

but these symptoms did not emanate from the neck based on the EMG/NCV studies.  The pain is

localized to the shoulder.    Dr. Bruffett recommended the claimant return to Dr. Schock for

treatment on his shoulder and see Dr. Hart for diagnostic nerve root blocks at C7 and L5 or a

tranforaminal injection.  Dr. Bruffett would make a decision about surgery after Dr. Hart’s treatment

and a CT myleogram of the spine.
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In April, 2008, the claimant returned to Dr. Colclasure for treatment on his back.  He also

saw Dr. Waterhouse in April, 2008 for back pain after pushing a mower.

In May, 2008, the claimant saw Dr. Colclasure for right knee pain.  He also returned to Dr.

Schock in May, 2008 for evaluation of his left wrist, left knee, and both shoulders.  After a clinical

examination and x-rays, Dr. Schock’s differential diagnosis was: impingement vs. rotator cuff

etiology for the shoulder pain; ligament vs. ganglion cyst for the wrist pain; and degenerative arthritis

with possible loose bodies vs. meniscal tear for the left knee pain.  Dr. Schock recommended an MRI

scan which was performed on May 8, 2008.  The scan showed impingement and tears with

degenerative changes in the left shoulder; extensive degeneration and inflamation of the right knee

with a “complex tear involving the posterior horn/root junction associated with degenerative

parameniscal cyst formation” and a “10 mm diameter radial tear of the posterior horn.”

The claimant saw Dr. Schock on July 2, 2008.  He reviewed the MRI scans of the right knee

and left shoulder but apparently disagreed with the radiologist’s assessment.  Dr. Schock diagnosed

“degenerative changes throughout but no obvious intra-articular loose body or meniscal tear.”  He

recommended physical therapy and weight loss.  Dr. Schock also reviewed the MRI scan of the left

shoulder and diagnosed “tendinopathic changes and some partial interstitial supraspinatus

abnormality (but) no full thickness tear.”  He recommended physical therapy for the left shoulder

also.  Dr. Schock imposed 6 weeks of work restrictions characterized as a “sit down job.”  On July

30, 2008 the claimant returned to Dr. Schock requesting work restrictions until his scheduled gastric

bypass surgery in August, 2008.  The claimant told the doctor his right knee pain prevented him from

performing daily activities and job duties.  Dr. Schock excused the claimant from work until August

25, 2008, “in hopes of improving his comfort during this time.  Ultimately, it is the weight loss that
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will help his knee the most.”

On August 5, 2008 the claimant was evaluated by Dr. Michael Moore for problems with his

left wrist.  The clinical examination was normal except for a palpable mass consistent with a

ganglion cyst.  It should be noted that the last page of Dr. Moore’s report is missing from the exhibit

packet.  In his report of September 5, 2008, Dr. Moore reviewed diagnostic test results and

recommended arthroscopy for a possible lunotriquetral ligament tear and carpal tunnel syndrome.

Dr. Moore also recommended a triphasic bone scan to evaluate degenerative or inflamatory disease.

Dr. Moore advised the claimant to “continue his current work activities.”  On September 22, 2008,

Dr. Moore advised the claimant to return to work with no use of the left hand.

On September 18, 2008, Dr. Schock authored a letter returning the claimant to full duty as

of September 22, 2008.

FINDINGS AND CONCLUSIONS

Medical opinions based on inaccurate information are not binding on the Commission.

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649 S.W.2d. 402 (1983).  The claimant did not

disclose the true extent of his health history to all of the medical providers, (Tr. p. 27-35, 54).

I find the evidence of record shows the claimant developed bilateral shoulder pain as of

2005.  After the accident at work, the claimant reported a left shoulder injury but did not mention

a right shoulder injury until almost two weeks later.  This information, coupled with the fact the

claimant has not always been candid with the medical providers about his health history,

demonstrates the claimant is unable to prove a right shoulder injury by a preponderance of the

credible evidence of record.
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When the primary injury is shown to have arisen out of and in the course of employment,

every natural consequence that flows from the injury is compensable unless it is the result of an

independent intervening cause.  The basic test is whether there is a causal connection between the

two conditions.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998),

Bearden Lumber Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

I find the evidence of record shows the claimant reported only a left knee injury after the

accident at work (Tr. p. 66-67, 73-74).  The 2008 MRI scan revealed degenerative changes caused

by aging and obesity but no acute, traumatic injury as a result of the accident at work.  Therefore,

I find the claimant has failed to demonstrate a causal connection between his right knee condition

and the accident at work.

Dr. Hart has recommended treatment with Dr. Reza Shahim for the claimant’s back and left

leg sciatica.  I find the evidence of record shows the claimant has had back problems since at least

2000.  Diagnostic testing revealed only degenerative changes, not acute, traumatic injuries to the

back.  To the extent that the fall was accepted as a temporary aggravation of this preexisting back

condition, the claimant has returned to his baseline and additional treatment for foraminal narrowing

caused by degeneration is unreasonable and unnecessary.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on May 19, 2007.

2. The claimant has failed to prove by a preponderance
of the credible evidence of record that he sustained a
right shoulder injury arising out of and in the course
of  his employment.  The claimant’s right shoulder
was symptomatic before the accident at work and he
did not initially report a right shoulder injury.
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3. The claimant has failed to prove by a preponderance
of the credible evidence of record that he sustained a
right knee injury as a compensable consequence of  
his left knee injury.  The claimant’s right knee was
symptomatic before the accident at work and he did
not initially report a right knee injury.

4. Additional medical treatment for the back and left leg
sciatica as proposed by Dr. Hart is unreasonable and
unnecessary.  The claimant’s back and left leg were
symptomatic prior to the accident at work and
diagnostic testing revealed only preexisting
degenerative changes but no acute, traumatic injury as
a result of the accident.

This claim is respectfully denied and dismissed.

                                                                             
ELIZABETH W. HOGAN

                                                                        Administrative Law Judge


