
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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MICHAEL MCFADDEN,
EMPLOYEE CLAIMANT

STAFF ONE, INC.,
EMPLOYER RESPONDENT

WAUSAU UNDERWRITERS,
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OPINION FILED October 8, 2008

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

July 17, 2008, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on April 28, 2008.  The following

stipulations were submitted by the parties either in the

prehearing order or during the hearing and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed

at all relevant times.
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3. Mr. McFadden contends that he sustained a

compensable left groin/hip injury on April 26,

2007.

4. The claimant’s average weekly wage of $507.00 per

week entitles him to benefits for temporary total

disability at the rate or $338.00 per week.

5. Any medical benefits paid for this injury through

Blue Cross-Blue Shield were provided through group

insurance covered by Arkansas Code Annotated

Section 11-9-411.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensation rate if necessary. (Resolved by

stipulation)

2. Whether the claimant sustained a compensable left

groin/hip injury.

3. Whether the claimant should be awarded temporary

total disability benefits from on or about

August 13, 2007, to October 21, 2007, when he was

off work as a result of the injuries sustained.
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4. Whether the claimant is entitled to the additional

medical treatment being recommended by Dr. Jeffrey

DeHaan and/or Dr. Lowry Barnes. (Reserved)

The record consists of the July 17, 2008, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Issue 1: Compensable Injury

     The claimant is employed by Staff One, Incorporated to

work at Jan-Eze in Nashville, Arkansas.  The Jan-Eze

facility performs chrome plating.  The claimant works in

rack maintenance.  

As part of his job duties on April 26, 2007, the

claimant was attempting to move a 600 pound barrel with a

barrel dolly.  As the claimant pulled back on the dolly, the

barrel slipped causing the dolly to strike the claimant in

the left groin.  The blow caused the claimant to bend over

for a few minutes.  The claimant continued working but

developed a limp later that day.  That evening the claimant

observed a black mark across the inside of his left groin.   

    Over the next six weeks the claimant’s limp increased

until he determined that he needed to see a doctor.  Injury

reports were completed on June 11, 2007, and the claimant

presented to the office of Dr. Clay Ferguson that day.  The
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claimant has also been treated or evaluated by Dr. John

Sayre, Dr. Jeffrey DeHaan, Dr. Dennis Luter, and Dr. Lowry

Barnes.

Dr. Sayre’s July 1, 2008 letter persuades me that Dr.

Sayre physically observed bruising when he diagnosed the

claimant with a left groin contusion on June 13, 2007.  In

addition to the groin contusion, the claimant has been

diagnosed with objectively identified avascular necrosis in

both his symptomatic left hip and his asymptomatic right

hip.  

The claimant was taken off work from August 13, 2007,

to October 21, 2007, for symptoms associated with the

avascular necrosis in his left hip.  The claimant has

returned to work at the Jan-Eze facility since his release

to return to work in October of 2007.  

During the course of his June 23, 2008, deposition, Dr.

Barnes explained that the natural history for avascular

necrosis is that if nothing is done, the patient has almost

a 100% chance of joint collapse requiring total hip

replacement.  In the claimant’s situation, Dr. Barnes

proposes a surgery known as a core decompression to try to

save the asymptomatic right hip.  For the symptomatic left

hip, Dr. Barnes proposes a hip replacement.
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The claimant contends that the incident at work either

caused his left hip avascular necrosis or that the incident

aggravated a pre-existing condition.  The respondents

contend that the claimant sustained at most a bruise as a

result of the incident at work. 

 To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In Horticare Landscape Mgt. v. McDonald, 80 Ark. App.

45, 89 S.W.3d 375 (2002) the Court of Appeals affirmed a

Commission conclusion that a fall onto a workers’ left hip

in June of 1999 caused the workers’ avascular necrosis in

the left hip which was detected after his hip began to hurt
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in December of 1999.  The left hip avascular necrosis was

documented on MRI, the hip trauma at work was documented in

the record, and Mr. McDonald’s treating physician believed

the incident caused the avascular necrosis.

However, in both Harvey v. SR of Arkansas, Full

Workers’ Compensation Commission, Opinion filed July 23,

2003 (E908494) and Ledford v. Superior Industries, Full

Workers’ Compensation Commission, Opinion filed October 10,

2005 (F404346), the claimants experienced trauma to only one

hip and developed symptoms in only one hip, although

diagnostic testing ultimately revealed the presence of

avascular necrosis in both hips.  After considering medical

opinions, the Commission determined in both cases that the

claimants failed to prove that the trauma at work caused the

claimants’ avascular necrosis.  In Harvey, the Full

Commission did ultimately conclude that a work-related fall

on the claimant’s right hip caused a compensable aggravation

to her pre-existing avascular necrosis in the right hip. 

See Harvey v. SR Of Arkansas, Full Workers’ Compensation

Commission, Opinion filed June 17, 2004 (E908494).     

In the present case, Dr. DeHaan treated the claimant

for left groin pain on August 13, 2007.  Dr. DeHaan noted

that an MRI of the claimant’s left hip indicated avascular
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necrosis involving approximately 50% of the femoral head in

the left hip.  Dr. DeHaan opined that the claimant’s trauma

(being struck by the dolly at work) probably initiated the

left hip avascular necrosis.  (C. Exh. 1 p. 19)

However, in determining the weight to accord Dr.

DeHaan’s opinion on August 13, 2007, I note that Dr.

DeHaan’s opinion was rendered before the claimant underwent

a right hip MRI for comparison purposes.  The claimant’s

right hip MRI also demonstrated indications of avascular

necrosis, and I note that the claimant did not sustain

trauma to the right side and has not reported any symptoms

in his right hip or groin.  

With the benefit of having reviewed both MRIs, Dr.

Barnes opined in his deposition that the claimant’s

avascular necrosis is not secondary to trauma.  (R. Exh. 1

p. 13) Dr. Barnes testified that the trauma causing

avascular necrosis is usually a fracture or dislocation, and

that there is not a single case in all the published

orthopedic literature where a patient had bilateral

avascular necrosis from blunt trauma without either

dislocations in both hips or fractures in both hips.  (R.

Exh. 1 p. 13)            
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In light of the diagnostic tests indicating avascular

necrosis in both hips, the lack of any documented fracture

or dislocation in the claimant’s left hip, and the lack of

any documented trauma or symptoms in the claimant’s right

hip which also has avascular necrosis, I accord great weight

to Dr. Barnes’ opinion that the claimant’s avascular

necrosis was not secondary to trauma.  I find instead that

the preponderance of the evidence establishes that the

claimant’s avascular necrosis at issue in his left hip pre-

existed his trauma at work on April 26, 2007.  The claimant

has therefore failed to establish by a preponderance of the

evidence that the blow to his left hip/groin area on April

26, 2007 caused the avascular necrosis in his left hip.

To the extent that the claimant contends in the

alternative that on April 26, 2007, he sustained a

compensable aggravation to a pre-existing avascular necrosis

condition, I note that the Arkansas Court of Appeals

summarized this area of the law as follows in Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d 449

(2004):

In workers' compensation law, an employer takes the
employee as he finds him, and employment circumstances
that aggravate preexisting conditions are compensable.
Heritage Baptist Temple v. Robison, 82 Ark. App. 460,
120 S.W.3d 150 (2003).  An aggravation of a preexisting
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noncompensable condition by a compensable injury is,
itself, compensable. Oliver v. Guardsmark, 68 Ark. App.
24, 3 S.W.3d 336 (1999).  An aggravation is a new
injury resulting from an independent incident. Crudup
v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900
(2000). An aggravation, being a new injury with an
independent cause, must meet the definition of a
compensable injury in order to establish compensability
for the aggravation. Farmland Ins. Co. v. DuBois, 54
Ark. App. 141, 923 S.W.2d 883 (1996).

In the present case, the respondents did not present

any evidence to dispute the specific incident described at

work.  Likewise, the respondents do not dispute either the

appropriateness of the treatment that the claimant received

for his avascular necrosis or the period of temporary total

disability associated with his avascular necrosis.  (T. 78) 

The only doctor who rendered an opinion as to whether the

incident at work aggravated pre-existing left hip avascular

necrosis is Dr. Barnes.  Dr. Barnes opined that if the

claimant’s pain progressed from the date of the incident,

then he more than likely had some aggravation of the pre-

existing condition.  (R. Exh. 1 p. 18).  I certainly find

credible the claimant’s hearing testimony regarding his

trauma and his progression of symptoms, and the claimant’s

trauma description to the hip/groin area is corroborated by

Dr. Sayre’s bruising observation on June 13, 2007.  I also

find credible the claimant’s testimony that he had never
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experienced hip symptoms before being struck by the dolly at

work.

From my review of the law and the evidence, the

difficult issue is therefore whether the alleged aggravation

to the claimant’s pre-existing avascular necrosis in the

left hip is supported by objective findings.  In the present

case, the possible objective findings of an aggravation

include the bruising noted by Dr. Sayre and abnormalities 

identified by MRI and x-ray.  To the extent that the

claimant asserts that bruising of the skin and soft tissue

of the hip or groin area as observed by Dr. Sayre is an

objective finding supporting an aggravation of avascular

necrosis on the head of the femur bone in the hip joint, I

note that the Arkansas Court of Appeals recently addressed a

somewhat analogous contention in Parson v. Arkansas

Methodist Hospital, ___ Ark. App. ___, ___ S.W.2d ___ (CA-

07-1185 Op. Del. Sept. 24, 2008).

In Parson, the claimant contended in part that facial

bruising and black eyes were sufficient objective findings

to support the existence of a physical injury to her brain. 

In addressing this contention the Court stated:

In the present case, the facial hematoma (swelling
containing blood) and contusions (bruising) are
undisputedly objective findings, but they only support
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the injury to the appellant’s head for which the
appellees have already paid compensation.  These
findings are not sufficient to support a compensable
injury to appellant’s brain.    

Just as bruising and swelling on the face were not

sufficient in Parson to support a compensable injury to the

brain, I find that bruising observed on the claimant’s

hip/groin area in the present case is not sufficient to

support a compensable injury involving avascular necrosis in

the head of the femur bone located within the claimant’s hip

joint. 

To the extent that the claimant asserts that an MRI

documenting the presence of the avascular necrosis in the

head of the femur bone in his left hip is an objective

finding sufficient to support a compensable injury, I

understand the law to require some type of objective finding

supporting the existence of the new injury/aggravation at

issue, so that objective findings of a pre-existing

condition are not enough.  See Liaromatis v. Baxter County

Regional Hospital, 95 Ark. App. 296, ___ S.W.3d ___ (2006). 

Because the preponderance of the credible evidence

establishes that the claimant’s avascular necrosis in the

left hip pre-existed the incident on April 26, 2007, I do

not find that the presence of necrotic bone identified by
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MRI/x-ray performed after April 26, 2007, is an objective

finding supporting the existence of a new injury or

aggravation.

Nevertheless, the Commission and the Courts have

recognized a number of specific diagnostic findings as

sufficient to establish the existence of a new

injury/aggravation by objective findings.  Findings of

synovitis and effusion have been held sufficient to

establish a new injury to the knee notwithstanding the

presence of pre-existing osteoarthritis.  Swifton Public

School v. Shields, 101 Ark. App. 208, ___ S.W.3d ___ (2008). 

A positive bone scan has been held sufficient to establish

an aggravation to a pre-existing bone tumor.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An observation of soft tissue swelling on x-ray can

be an objective finding to support a diagnosis of contusion

or of hematoma.  Meister v. Safety Kleen, 339 Ark. 91, 3

S.W.3d 320 (1999).  The amount of marrow edema identified

from a hip MRI has been held to establish the presence of a

lesion indicative of an aggravation of a pre-existing

avascular necrosis of the femoral head in the hip.  Harvey

v. SR of Arkansas, Full Workers’ Compensation Commission,

Opinion filed June 17, 2004 (E908494); Harvey v. SR of
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Arkansas, Full Workers’ Compensation Commission, Opinion

filed July 23, 2003 (E908494).

In the present case, the claimant underwent MRIs on

July 23, 2007, and on October 31 2007.  The first MRI was

taken of the claimant’s left hip while he continued to work

after the work injury and contained the following findings:

There are linear regions of diminished signal intensity
in the femoral head on all pulse sequences with regions
of marrow T2 hyperintensity.  No significant depression
of the femoral head is noted.  Marrow edema extends
into the intertrochanteric region.  No other marrow
signal abnormalities are noted.  Projecting in the
popliteal fossa posteromedially is a 5 x 3 cm. septated
cyst.  No muscle abnormalities are noted.  There is
patchy marrow T2 hyperintensity in the acetabulum
ventrally.  There is a small hip effusion. [Emphasis
added]

The second MRI was performed on October 31, 2007, ten

days after the claimant was returned to work at full duty

status after recuperating off work for his left hip from

August 13, 2007, to October 21, 2007.  The October 31, 2007

MRI report of Dr. Laakman and Dr. Meadors refers to their

procedure as an “MR Scan Right Hip”, but the report contains

findings regarding both femoral heads and both hips.  The

findings state:

Study demonstrates abnormal signal intensity in the
subchondral bone of both femoral heads.  This is seen
as ringlike areas of diminished signal intensity on T1-
weighted images which shows increased signal intensity
on the more T2-weighted images.  This involves both
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hips.  This finding is consistent with bilateral
avascular necrosis.  I do not see evidence for
significant joint effusion.  No evidence is
demonstrated for collapse of the femoral head.
[Emphasis added]    

Notably, the earlier left hip MRI in July contains

objective findings in the left hip of (1) marrow edema and

(2) a small joint effusion, while the second MRI of the

right and left hips three months later (1) makes no

reference to marrow edema in either hip and indicates (2) no

significant joint effusion.  

The claimant has the burden of establishing by a

preponderance of the evidence a causal connection between

the incident at work and the objective findings of marrow

edema and left hip effusion identified in the July 23, 2007

MRI.  In the present case, neither party presented medical

testimony into evidence addressing whether these objective

findings are causally related to the left hip aggravation

the claimant allegedly sustained on April 26, 2007.  Under

these circumstances, the question then becomes whether a

preponderance of the nonmedical evidence establishes a

causal connection between the injury and the work-related

incident.  Wal-Mart v. VanWagner, 337 Ark. 443, 990 S.W.2d

522 (1999).
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The following sequence of events persuades me as a

preponderance of the evidence that a causal connection

exists between the objective findings of marrow edema and

joint effusion observed by MRI on July 23, 2007, and the

trauma caused to the claimant’s hip/groin area by a barrel

dolly handle at work on April 26, 2007.  First, the claimant

had no limp or pain in either his left hip or his right hip

at any time before April 26, 2007.  Then the claimant

sustained the blow to his left groin but not his right groin

on April 26, 2007.  The trauma to his left hip and groin

area on April 26, 2007 was sufficiently severe to still

cause visible bruising approximately six weeks later on June

13, 2007.  The claimant experienced sufficient pain in the

left hip after the April incident that he developed a limp

and a decrease of range of motion in the left hip but at no

point has developed any problems with the right hip.

Second, the claimant continued to work until August 13,

2007, and underwent the first MRI (to his left hip only) on

July 23, 2007.  As discussed, this MRI contained the

documented objective findings of marrow edema and a small

joint effusion.  After the first MRI, the claimant was taken

off work so the left hip could improve from August 13, 2007,

until October 21, 2007.  The second MRI, apparently of both
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hips, was taken 10 days after the claimant’s release to go

back to work in October.  This October 31, 2007, MRI

contained no reference to marrow edema and specifically

stated the study found no evidence for significant joint

effusion.   

Under these circumstances, I find that the documented

presence of marrow edema and joint effusion on the

claimant’s left hip MRI performed after the trauma but

before off-work recuperation, and the lack of any documented

marrow edema or significant joint effusion in either hip in

the second MRI after recuperation, supports an inference

that the objective findings of marrow edema and joint

effusion, were caused by the left hip trauma at work on

April 26, 2007.  Consequently, I find that the claimant has

established by a preponderance of the evidence that his

aggravation of a pre-existing avascular necrosis in the left

hip as a result of trauma at work on April 26, 2007, is

established by medical evidence supported by objective

findings of a small joint effusion and marrow edema detected

in the left hip detected by MRI on July 23, 2007.

For all of the foregoing reasons, I find that the

claimant has failed to establish that the incident on April

26, 2007, caused his left hip avascular necrosis.  However,
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the claimant has established by a preponderance of the

evidence all of the requirements necessary to establish that

on April 26, 2007, he sustained a compensable aggravation of

his pre-existing avascular necrosis in the left hip.

Issue 2: Benefits

There is no dispute that the claimant’s doctors had him

off work for his condition for a period in 2007, and the

respondents do not contend that any particular medical

treatment in 2007 was inappropriate for the hip condition

being treated.  (T. 77) Since I find that the claimant has

established a compensable aggravation to his pre-existing

left hip avascular necrosis, I find that the claimant is

entitled to benefits for temporary total disability for the

period that he was under active treatment and taken off work

from August 13, 2007 to October 21, 2007.  I also find that

all of the treatment, medicine and diagnostic testing

documented in the record prior to the hearing on July 17,

2008 was reasonably necessary for proper diagnosis and

treatment of the claimant’s compensable injury.  The

respondents are directed to take a dollar-for-dollar offset

for any medical benefits previously paid by Blue Cross-Blue

Shield for this injury, pursuant to Arkansas Code Annotated

Section 11-9-411(a). 
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The issue of whether surgery for either the left hip or

the right hip is reasonably necessary for treatment of the

claimant’s compensable injury was reserved at the hearing. 

(T. 57) 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed

at all relevant times.

3. Mr. McFadden contends that he sustained a

compensable left groin/hip injury on April 26,

2007.

4. The claimant’s average weekly wage of $507.00 per

week entitles him to benefits for temporary total

disability at the rate or $338.00 per week.

5. Any medical benefits paid for this injury through

Blue Cross-Blue Shield were provided through group

insurance covered by Arkansas Code Annotated

Section 11-9-411.

6. The claimant failed to prove by a preponderance of

the evidence that he developed avascular necrosis

in the left hip as the result of trauma sustained

on April 26, 2007.
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7. The claimant proved by a preponderance of the

evidence that he sustained a compensable

aggravation of pre-existing avascular necrosis in

the left hip as the result of trauma at work

sustained on April 26, 2007.

8. The claimant is entitled to temporary total

disability benefits from August 13, 2007, to

October 21, 2007.

9. All of the treatment, medicine and diagnostic

testing documented in the record prior to the

hearing on July 17, 2008, was reasonably necessary

for proper diagnosis and treatment of the

claimant’s compensable injury.

10. The respondents are directed to take a dollar-for-

dollar offset for any medical benefits previously

paid by Blue Cross-Blue Shield for this injury,

pursuant to Arkansas Code Annotated Section 11-9-

411(a).

11. The issue of whether surgery for either the

claimant’s left hip or his right hip would be

reasonably necessary for treatment of the

claimant’s compensable injury was reserved at the
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hearing pending an opportunity for further

development of the evidence. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to A.C.A. §11-9-809, and Couch v. First State Bank

of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


