
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F706388

STEVEN McCOY CLAIMANT

USA TRUCK, SELF INSURED RESPONDENT
                                                

OPINION FILED NOVEMBER 6, 2008

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 28, 2008, in Fort Smith,

Arkansas.  This hearing was held on the respondent’s  motion to dismiss for failure to

request a hearing within six months from the filing of the claim and failure to prosecute the

claim in a diligent and timely manner.

Written notice of the hearing on this motion was sent to the claimant at his last

known address, certified mail return receipt requested.  This notice was returned to the

Commission by the  U. S. Post Office with the notation that it was  unclaimed and was

unable to be forwarded.  The claimant did not appear at the hearing on the motion, either

in person or through counsel.

 DISCUSSION

A review of the Commission’s  file indicates that this  claim was initially accepted by

the respondent, at least as a medical only case.  Certain medical benefits appear to have

been provided.  However, on October 15, 2007, the respondent’s notified this Commission

of a suspension of compensation, on that date, allegedly due to the claimant’s non

compliance with recommended treatment.  On October 19, 2007, J. Mark White notified

this Commission of his representation of the claimant in this case and requested to be made

attorney of record.  However, no actual claim for benefits was filed by Mr. White.  On

November 5, 2007, Mr. White filed a motion seeking to withdraw as claimant’s attorney of
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record and stated that the claimant did not wish to pursue his claim anymore.  Mr. White’s

motion was granted by the Full Commission on November 27, 2007, and he was relieved

as claimant’s attorney of record.  

Curiously, a review of the Commission’s file fails to reveal that any claim has ever

been made with this Commission, either with initial or additional benefits, by the claimant

or any individual acting on his behalf.  There is no indication that the claimant has made

any contact with this Commission since Mr. White’s letter of November 5, 2007  requesting

leave to withdraw as claimant’s attorney of record.  

The evidence presented clearly shows that the claimant has not requested a hearing

within six months following the filing of a claim. The evidence further reveals that the

claimant has taken no action to pursue any claim with this Commission since the November

5, 2007 letter from claimant’s attorney that announced the claimant did not wish to pursue

any claim.   The only reasonable conclusion that can be drawn from the claimant’s inaction

is that he has abandoned any pending claim for additional benefits.  

It is my opinion that the evidence presented would clearly justify a dismissal of any

pending claim for additional benefits, either for the claimant’s refusal to request a hearing

within six months following the filing of a claim or his failure to prosecute his claim in a

diligent and timely manner.  However, it further appears from the record that no claim for

additional benefits has ever been actually made by the claimant or any one authorized to

act on his behalf.  In other words, it would appear that there is nothing to dismiss.

However, due to the rather murky waters of the case law surrounding what may constitute

a claim for the purposes of tolling the statute of limitations, I find that out of an excess of

caution the respondent’s motion should be granted.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.
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2. The claimant has failed to request a hearing within six months of the filing of any

claim for additional benefits.

3.  The claimant has further failed to prosecute any claim for additional benefits  in

a diligent and timely manner.

4.  The respondent’s are entitled to a dismissal of any pending claim for additional

benefits under the provisions of either Ark. Code Ann. §11-9-702(d) or Rule 13 of the

Commission.

ORDER

Any claim for additional benefits that may be p ending in this matter, so as to toll the

statute of limitations, should be and hereby is dismissed, pursuant to Ark. Code Ann. §11-9-

702(d) or Rule 13 of the Commission.   However, this dismissal is without prejudice to

refiling within the time period allotted by Ark. Code Ann. §11-9-702(b).

IT IS SO ORDERED.   

                                                                                                                             
             MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


