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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On March 11, 2008, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing and the parties’ contentions regarding the afore.  The Pre-hearing Oder is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Rodney McCarty - the claimant, Diane Reed, Shirley Darlene McCarty,

Corey Andrew McCarty, and Harley Roy Sandys, coupled with medical reports and other
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documents comprise the record in this claim. 

DISCUSSION

 Rodney McCarty, the claimant, with a date of birth of April 11, 1954, completed the 12th

grade and later got his GED.  The claimant was honorably discharged after three (3) years in the

U.S. Navy.  Claimant was employed as a Correction Officer 1 by the Arkansas Department of

Correction for a period of six (6) months prior to his injury of March 20, 2005, during which

time he was assigned to the McPherson Unit in Newport.  

The testimony of the claimant reflects that he was undergoing training in March 2005,

when he sustained the injury which serves as the basis for the present claim.  In describing the

nature of the training program and the mechanism of his injury, the testimony of the claimant

reflects:

Okay.  And when you hit an inmate in the side of the head, 
you can immobilize them, cause it runs - nerves up to the head, or 
whatever, so, in this class, we were told to only give thirty (30) percent
force, because you can kill a person, they told us if you use more than
thirty (30) percent force.  So, we teamed off and I stood with my head
like this to the side, and I had this done once before, while I was in 
boot camp, just before that, and I knew it had hurt, and so we could 
pick partners, so I picked this little short guy I didn’t know that well.
I thought, you know, since I couldn’t find a woman to hit me, you know,
I’d - wouldn’t you know, he happened to be a fifth degree black belt -
and I didn’t know that till later.  And anyway, he hit me with the palm
of the hand.  Well, for one, it wasn’t done the way we were taught in 
boot camp, and I told the instructor ahead of time.  I said, you know,
you’re not supposed to hit like that.  He said, who told you that?  I had
mentioned the guy at the - the trainer at the boot camp, and he goes, oh
well, I just talked to him and that’s the way it’s done, all right?  But he
also said he wasn’t even authorized to give the course, but he said I’m
gonna give it to you anyway, he hit me, and boom, I went down.  And 
it was like, the next day - I think I was off the next day, and I started
getting these headaches.  And I went back to work then the following
day, I think it was, and I told my wife, I said, if I feel bad when I get off
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work, I was just gonna use my own medical insurance, you know, and
just go see the doctor.  And I was working in the prison, and I was walking
down one of the hallways, and I - well, I tripped and fell and one of the
Lieutenants, there, she seen me and she said what’s going on and I told
her, I said, well, I got hurt the other day in the class.  I said I was gonna 
see, at the end f the shift, if I felt bad, I was gonna go to the doctor.  
Anyway, she ran me right to the emergency room right then and they 
inspected me and they found blood and stuff in my ears that was dried
from before.  And, anyway, they wouldn’t let me come back to work 
and they sent me home.  And it was like a day or two (2) after that, all
of a sudden, I lost my able - to be able to speak.  I would want to say 
words, sentences, and I just wouldn’t come up with anything.  It got better,
but I’ve noticed myself a lot of times in the evening, I’ll walk in the room

 where my wife’s on the computer, and I’ll - say I want to say, like, give
me a pack of cigarettes, and I’ll talk to her - I can’t get it to come out and
I’ll say, pack of cigarettes for me - it sounds stupid, but that’s the way it
comes out, and it’s really embarrassing, but that’s the way - it just - my
language don’t want to work right, sometimes.  But, anyway, when I get 
real bad like that, the back of my head is just - just killing me - just absolutely
killing me.  And I can take one of these eight hundred (800) milligram
things that the VA give me - you guys sent me to a lot of doctors, but not
a one of them ever wanted to treat me for none of my problems.  All you 
want to do is evaluate me.  I never got no treatment till I went to the VA.
And I went to the VA, and all they want to do is just pump me full of pills. 
(T. 50-52).

The claimant denies that he ever experienced symptoms like those he has had since the

March 20, 2005, injury, noting that his past work experience included breaking wild mustangs in

Arizona as well as owning his own landscape company, both which required great physical

efforts.  Claimant further testified that he was in great physical shape when he commenced work

as a correction office having passed a physical test and he was 40-pound lighter.  

In addition to his headaches and speech problems, claimant described other difficulties

that he attributes to the March 2005, injury:

All right.  I’ll give you an example.  When I lean my head back, 
I get dizzy.  When I lay down on the bed, okay - for the first three (3) or 
four (4) minutes, it’s almost like - have you ever been so drunk that the 
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whole room spins and almost get nauseated?  Well, that’s what happens
to me every time I lay down.  It’s just a ritual.  Sometimes my wife - I’ll
go wooooooooo!  It’s just - I get really dizzy all the time, and sometimes
- and to be able to walk, sometimes, I have a problem.  And I really get
tired of it.  And then, for whatever reason, the Lord will give me a good day.
I’ll wake up one day, whatever, it’ll be about four (4) or five (5) bad days 
and I’ll say, God, I feel good today!  And I may go an hour, I may go the
rest of the day like that, you know, or maybe even part of the next day, and
then, boom, it hits me like a ton of rocks. 

The  - back the same way.  I’ll get up in the morning and I’ll just 
feel so bad I can hardly talk.  I just feel bad.  My wife says, well, why don’t
you just go back to bed.  I just know it’s gonna be another real bad day.
(T. 53).

Claimant noted that the medication he takes lessen tics that he has, attributable to the injury.  The

testimony of the claimant reflects that the frustration he has is that only the Veterans

Administration is treating his symptom.  Claimant desires treatment of he complaints at the

expense of respondent, explaining:

Right.  I still feel that there’s something pinching - I feel, in my 
own mind - I’m not a doctor, but I feel there’s gotta be something pinching
on my - on my spinal nerve, here, cause whenever I have those real bad
times, is when it’s killing me.  And they’ve run the CT scan and that one
neurologist that you sent me to - that he showed me where - on the skeleton
of the brain - he said, you’ve probably had a stroke right here and he 
explained that stuff to me.  He said what they can do is a PET scan.  Well,
I also found out the VA had got a PET scan, because Diane told me her 
husband had one down there.  So, the next time I go to my doctor, I’m gonna
see if there’s any way I can possibly get one at the VA.  But I’ve been 
having to pay for my own medications, through the VA, for quite some time,
where I shouldn’t have to be paying for any of this stuff.  It didn’t happen -
it happened because I got hit, you know. (T. 54-55).

The testimony of the claimant reflects that he has been seen by one doctor at the direction

of respondent.  Claimant testified that his doctors are at the VA, noting that he sees a neurologist,

a psychologist, and a regular doctor.  The evidence in the record reflects that the parties have
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attempted to the get the claimant’s medical records from the VA, however have been

unsuccessful in obtaining them.  The testimony of the claimant reflects that the medical records

that he has been able to secure recite a diagnosis of a suspected concussion.  With respect to the

status of his symptoms since their onset following the injury claimant testified:

My - my verbal - being able to talk has gotten a lot better.  My
tics have stayed the same.  It seemed like I didn’t have any tics, maybe
the first week or so, but then they came on and ever since, I’ve been stuck
with them.  My dizziness has absolutely stayed the same.  It hasn’t gotten
any better at all.  My headaches haven’t gotten any better.  My neurologist
- I said, am I going to get any better that this?  It’s been three 93) years.
When these ticks gonna stop, you know?  And he said, well, there’s no way
of knowing. (T. 57).

Claimant testified regarding the impact of his injury and symptoms have had on his 

ability to walk and remain active:

I have been active - I mean, more active than most people, most of
my life.  I mean, I have never been a couch potato.  I have been wholly 
and physically harmed, and this is really hard for me, because I force myself
to do stuff that I know I shouldn’t be doing, and I’ve fallen three (3) times
in the last year and had to be taken to the VA.  I thought I broke my hip one
(1) time, and an ankle one (1) time, and something else - so, my coordination
is pretty bad.  And I think I can do something and I’ll go ahead and start to do
it and the next thing I know, boom!  I’m always getting cut up and falling into
fences and stuff. (T. 57-58).

In addition to Ibuprofen, claimant testified that he takes as seizure medicine, and  small pink pills

that are supposed to address his tics.  Claimant noted that during his last visit to the doctor he

was given something different to help with the fibromyalgia and the seizures.  Claimant testified

that he is taking Meclizine for the dizziness.  Claimant also takes medicine for acid reflux.

Claimant asserts that he has had seizures since the March 2005 injury.  In describing the

seizures, the testimony of the claimant reflects:
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It’s a different type of seizure than the one you’re thinking of, 
where people are completely out.  I am alert and awake when it’s happening.
My wife would testify to it.  I’ll just sit there and I’ll just start shaking, 
and I can’t stop, you know.  It’ll just - it’ll go on for twenty (20) minutes
sometimes.  I’m just so engrossed in it, and she’ll try to relax me and 
calm me down, and it’ll stop. (T. 61).

Claimant testified that he has not had a seizure in over a year-and-a-half, noting that he is taking

anti-seizure medicine.     

During cross-examination, the claimant testified that while in the Navy during the

Vietnam War he served on an ammunition whaler refueling ships in the Vietnam area.  At least

two (2) of the claimant’s cruises were in the waters of Vietnam.  The testimony of the claimant

reflects that while in the Navy he was injured:

I was - I busted my wrist - that bump right there.  And after
I got out of the service, I went to work as a carpenter, and I couldn’t
frame, and I went and filed a claim and they said nowhere in my 
military records did it ever show I broke my wrist, and I had in a cast
for three (3) months in Hawaii, and three (3) months in the Phillippines
- and I just gave up on it. (T. 65).

Following his injury of March 20, 2005, the claimant received treatment at the McClellan

VA Hospital in Little Rock.  Claimant denies that he was being treated at the VA Hospital prior

to the work-related injury of March 20, 2005.  Regarding the afore, the testimony of the claimant

reflects:

No, I don’t think - no, I wasn’t, because when I first started to go
to the VA, I was - I went into the emergency area because I was having a
lot of them symptoms from being hit, and what happened was, they sent 
me to the doctor, I had to go to the emergency room about, I’m thinking,
six (6) times, before I finally got a primary care doctor. (T. 66).

The claimant’s primary care physician is Dr. May.  In addition to the primary care physician the

claimant has received medical treatment under the care of  a neurologist, and a psychiatrist
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through the VA since the March 20, 2005, injury.  

The testimony of the claimant reflects that at the time of his March 20, 2005, injury he

was only hit one (1) time.   In describing the mechanism of injury, the claimant testified:

Turn the  - stand up, turn your head, and you’re supposed to take
the palm of your - what he did - took the palm of the hand, like that, and
just - right there.

No, he hit right on the  - right on the top of the neck, right here
- boom. (T. 69).

Claimant explained that he was struck behind the ear kind of a rabbit punch.  The testimony of 

the claimant further reflects:

Well, the date when I got hit was a class, and the class ended 
after that.  Then we went home - it was on a Saturday, I think it was.
So we wasn’t working that day.  We would have to come in just for this
class.  And the class may be an hour class or whatever - but, after noon, 
we were done, and we went home. (T. 69).

The next day that the claimant worked was Monday.  The testimony of the claimant reflects that

it was at that time that he had the encounter with the Lieutenant and was directed to the

emergency room in Newport.

Claimant asserts that following the emergency room visit he was told by the attending

emergency room physician that he could not return to work until he was seen and released by his

family physician.  The claimant did not have a family physician at the time.  Claimant testified

that he selected Dr. Fielder from a list of physician provided by respondent  to become his

doctor.

Claimant asserts that during the first visit to Dr. Fielder the impression was that he had

suffered a stroke.  As a consequence of the afore Dr. Fielder referred him to a neurologist. 
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Claimant testified that respondents arranged for him to be seen by Dr. Chan.  Claimant estimates

that he has been seen by three (3) neurologists.  The testimony of the claimant reflects that he has

been seen by Dr. Safman, Dr. Rutherford and Dr. Smith.  The claimant explained that his

attorney arranged for him to be seen by Dr. Smith, a neuropsychologist.  The claimant was seen

by Dr. Smith three (3) to four (4) times while undergoing a series of tests.

The claimant testified regarding the frequency of his treatment at the VA for complaints

attributable to the March 20, 2005, injury:

The VA is - its’s like they see me about every - I think the first
time was every six (6) months, and I told them that was too long, so I 
think I’ve - there for a while I was going every three (3) months, but it’s
like I might have a psychologist appointment and then maybe next month,
I’ve got a Dr. May one.  And, you know, I’ve got a neurologist appointment
- it’s like I skip - they take me at different times. (T. 72-73).

The claimant acknowledged that the visits were mostly reviews of how he was doing and 

monitoring his medications.

The claimant’s testimony reflects with respect to physical activities that he engages in

that he probably should not:

Well, if I’m having a halfway decent day - that means that my mind
feels good and I feel like doing something - I may go out in the shop and -
I was a carpenter all my life, okay?  And I used to enjoy making - I enjoy
making like these little bird feeders or something like that, you know, and
if I’ve got a good day, I might go out there and work on that for a while, 
you know, if I’ve got the wood, that is.  (T. 73).

Claimant acknowledges that he uses power tools when he feels good, explaining:

Most of my  - a lot of my cabinet making is just the old way, 
with block planes and that sort of thing.  Do you watch the chow on
TV, Wood Work? (T. 73).

The evidence in the record reflects that the claimant was granted a change of physician by
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the Medical Cost Containment Department of the Arkansas Workers’ Compensation

Commission from Dr. Kenneth Chan, D.O., to Dr. Michael Morse, a Fayetteville physician,

pursuant to a Change of Physician Order filed April 17, 2006.  A medical report was generated as

a result of the claimant’s visit to Dr. Morse.  Respondents take the position that the claimant

reached maximum medical improvement on October 4, 2005, with the payment of twenty-eight

(28) weeks of temporary total disability benefits.

Mrs. Shirley Darlene McCarty, the claimant’s wife of thirty-three (33) years, provide

testimony corroborative of that of the claimant.  Mrs. McCarty denies that the claimant suffered

from any kind of physical problems prior to the March 2005, injury in the employment of

respondents.  Further, Mrs. McCarty denies that the claimant suffered from any kind of mental

problems or emotional problems prior to the March 2005, accident.  Finally, Mrs. McCarty

denies that the claimant experienced problems with dizziness or his balance prior to the March

2005, accident.

Mrs. McCarty testified that she became of the claimant’s injury when he came home from

the class and relayed the injury.  In describing the claimant’s demeanor at the time of the afore,

Mrs. McCarty testified:

Kind of like - like when you’re drunk.

Just kind of  - I don’t - he - it’s hard to explain it.  It’s just like
when somebody’s drunk and they have a hard time talking and a hard 
time walking. (T. 35).

Mrs. McCarty’s testimony reflects, regarding her observation of the claimant’s symptoms since

March 2005, that his speech is better noting that at one time he had difficulty making a sentence. 

Further, Mrs. McCarty testified that the claimant has headaches most of the time and that he
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complains of dizziness on a regular basis.   Mrs. McCarty testified that she has seen the claimant

fall since the March 2005, accident which she attributes it as a residual of the accident:

If he turns around real quick, he just goes down. 

He doesn’t have his - that quick reaction time. 

You know, for movement.  (T. 36-37).

The testimony of Ms. McCarty further reflects, regarding the impact of the March 2005, 

accidental injury on the claimant:

And he used to like to train horses, and he can’t do that anymore.

*       *       *

But, I mean, landscaping was the business, but this was just pleasure,
but, you know, he was serious with it.

Anyway, now, he can walk outside and might put a halter on 
one of them, but if one comes up behind him, they’re just gonna knock
him right off his feet because he just doesn’t have that reaction time that’s
he’s always needed. (T. 37).

Personality wise Mrs. McCarty testified that since the injury the claimant has been

depressed.  Further, Mrs. McCarty noted that unless the claimant has something to help him

sleep, he cannot sleep at night.  Mrs. McCarty testified that over the last three (3) years it is not

unusual for the claimant not to at all, noting that before the accident the claimant had never had a

problem sleeping.  

The testimony of Mrs. McCarty reflects that she took the claimant to the doctors that the

respondent wanted him to see, and that during that time he was having the same problems.  Mrs.

McCarty’s testimony reflects, regarding her observation of the impact of the injury on the

claimant:
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Because I know that him jerk - the tics - him jerking around and
I just don’t - I don’t pan out my vision, you know, to pay attention to what
somebody else might be looking at, you know.

He just - his head - his head will jerk back and this arm - and his 
arms - and I can lay in bed - most of the time, he goes to bed before I do
and I come to bed later, and I’ll lay there for a long time and his legs are
just like this (indicating) - just shaking.

And, you know, I can get up any time of the night and come back 
to bed and his legs are shaking, and I’m thinking, it’s got to affect the way
he feels during the day.  I mean, his body is never relaxed, you know.

That’s when he’s asleep.  He doesn’t even know he’s doing it.
But during the day, it’s when he sits for any length of time, watching TV
or whatever, his legs are jerking, arms .   . .   . (T. 39-40).

Mrs. McCarty testified that the claimant has had problems with his neck hurting, once in

a while, because of the headaches.  Also the testimony of Mrs. McCarty reflects that the

claimant’s hands are numb.  Mrs. McCarty testified:

I’ve never seen him drop anything.  I’ve just been hoping that
the tic don’t ever get bad enough that it just throws it right out of his 
hand, you know. (T. 40).

Mrs. McCarty notes that the claimant continue to try to drive since the accident, observing of 

same that he drives like a drunk.  Mrs. McCarty usually drives when she and the claimant goes 

any place.  Mrs. McCarty estimates that the claimant drives on an average a couple of time a 

week, noting:

But then, he can drive, but then when he does, Harley lives
about three (3), four (4) miles from us, and Rodney drives to Harley’s
house and then they get in his car and Harley takes him - he goes - 
Harley takes him everywhere he wants to go. (T. 41).

During cross-examination, Mrs. McCarty testified that the claimant did receive medical

treatment at the VA Hospital prior to the March 2005, accident:
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Acid reflux, and then he has an injury, up on his shoulder here, 
that they did a surgery on. (T. 43).

Mrs. McCarty noted that the shoulder injury occurred five (5) to six (6) years earlier when a

horse came down with its hoof on the claimant’s shoulder.  Mrs. McCarty denies that the

claimant ever sustained any head injury while training horses.  

Ms. McCarty’s testimony reflects that she does not notice the claimant’s tics when he is

up and moving around.  Mrs. McCarty added:

When he’s moving around, I wouldn’t notice it.  The only thing
I do notice about when he’s - when he’s up moving around, is how he is
or when his legs are like spaghetti.  When he turns around, he just about
falls over.  He’s got to be careful how he moves. (T. 45).

Mrs. McCarty further testified regarding the frequency of the claimant’s tics:

When he - when it’s - when it first started, I just was real upset
about it, and now I just - now I just kind of ignore it because it’s not -
it’s not going away. (T. 45).

Harley Roy Sandys testified that he had know the claimant for twelve (12) years.  Mr.

Sandys first became acquainted in Arizona at a time that the both of them worked as landscapers. 

Mr. Sandys testified that the claimant did not have any mental or physical difficulties while in

Arizona.  The testimony in the record reflects that Mr. Sandys rented a house from the claimant

while they were in Arizona.  The claimant’s family and Mr. Sandys’ family moved from Arizona

to Cave City, Arkansas.  Mr. Sandys is now retired from Phoenix Transit in Arizona.

Mr. Sandys testified regarding his observation of the differences in the claimant’s

physical and mental abilities since the claimant’s March 2005, work related injury.  Noting that

the differences have been tremendous, Mr. Sandys testified:

He can be walking down the - just turn around in his house and
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stumble backwards or - he can’t even drive, and sometimes he does when
he really shouldn’t.  He comes over to my house and then we go ever where
he might be going.  I take him a lot of places. (T. 26-27).

Mr. Sandys estimates that his house is about six (6) miles from the claimant’s.  Mr. Sandys

testified that he has observed the claimant driving once or twice per week, however usually he

goes up to the claimant’s house and get him.  Mr. Sandys’ testimony reflects that he takes the

claimant to Little Rock to a one of his doctor’s appointments.   With respect to his observation of

the claimant’s difficulty with his memory or concentration, Mr. Sandys testified:

Yes.  I rode with him once when he was driving, and that’s an 
no-no.

Because he can get - think about something else, and he’ll 
forget what he’s doing. (T. 28).

While the claimant has not driven off the road while Mr. Sandys was riding with him, Mr. 

Sandys testified:

No, he hasn’t with me, but, I mean, it’s there.  In fact, I’ve got to 
watch ahead when I am with him, and tell him, the light changed red, to
get him to stop. 

If he was by himself, changes are he could run the red light. (T. 28).

Further Mr. Sandys testified regarding his observation of the claimant since the March 2005, 

injury:

Like when I take him to the grocery store, he can be going around
in the aisle, putting stuff in his cart, and I’ll turn around, and I’ll see him 
stumble, or if he bends over to pick something off of a shelf, he’ll get up
too quickly and he’ll do - oh, I don’t know how to put it - like a half-step
or something like that to catch his balance - stuff like that. (T. 29).

Mrs. Diane Bernice Reed, a widow, testified that the claimant and Mrs. McCarty had

been friends with her family for 16 ½ years.  They knew each other in Arizona.  Mrs. Reed now
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lives in Hardy, approximately 40 minutes for the claimant’s residence in Cave City.  Mrs. Reed’s

testimony reflects that the claimant did not have any physical or mental problems prior to his

employment by respondents.  Mrs. Reed testified, regarding the claimant’s pre-injury physical

activities:

He was very active.  He was a landscaper.  My husband and he 
worked together at landscaping.  You know, quite often, they hung out
all the time, and barbecued, and he had no physical inability to do anything.
I mean, he trained horses, he taught my kids how to ride horses, all that
good stuff. (T. 16).

Mrs. Reed testified regarding her observation of the claimant following the March 2005, injury:

We went to his house for a barbecue, and we were all sitting around,
and he was having a lot of complications with communication, not being 
able to speak very good, and he had slurred speech     .   .

His speech was slurred.  He couldn’t remember sometimes
what he was talking about.

His speech would be slurred and then, again, he would forget what 
he was saying or talking about - what the conversation was about.

*       *       *

Oh, yeah.  Yeah, it was embarrassing for him, cause then he would
say - he would apologize if he’d forget what we were talking about - he
forgot. (T. 19).

Mrs. Reed testified regarding observation of the claimant experiencing physical difficulties 

attributable to the March 2005, injury:

Yeah.  Just recently we were - he went to Home Depot with me
for a short time to help me pick out some . . . 

*       *       *

Yeah.  As I was starting to say, when we were in Home Depot
the other day, we were just walking, and all of a sudden, he almost fell
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on me, you know, and that’s not normal.  That was not his normal. (T. 19-21).

Mrs. Reed noted that she had not seen the claimant driving very much.  Mrs. Reed 

attributes the afore to the fact that the claimant jerks a lot and is unstable.  Further, Mrs. Reed 

provided an example of her observation of the claimant’s memory difficulty since the March 

2005, injury:

We was having a conversation yesterday and he couldn’t remember
what we were talking about, and sometimes he has trouble remembering 
my kids’ name, and he’s been around them all their lives. (T. 20).

During cross-examination, Mrs. Reed elaborated on the extent of her acquaintance with 

the claimant and Mrs. McCarty:  

Yeah, my husband and I moved back here about eight-and- a-
half (8 ½ ) years ago, and then Rodney and Shirley proceeded about a 
year after we moved back.

Yes.  Rodney came and stayed with me and my husband while
he was looking for a place to buy.  He stayed with us for about a week. 
(T. 22).

Corey Andrew McCarty, the claimant’s thirty-year old son who has lived continuously at

in the home, testified regarding his observations of the claimant’s physical and mental condition

prior to the March 2005, accident:

No, sir, he seemed - he worked every day, had a lot of energy
- I mean, he was real sharp, and now he has a loss of memory, he jerks
a lot, for some reason - I don’t know what that is - I’m not a doctor.  He
loses his balance all the time.  You know, he can’t sleep at night, and 
before, he didn’t have any problems with that.  He can’t drive anymore.
I mean, he might try, occasionally, but he can’t focus on the road, and 
before, he never had a problem with that. (T. 11).

Corey McCarty’s testimony reflects that during the times that he has ridden with the claimant

while the claimant was driving the claimant lacked the ability to concentrate on the road.  
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During cross-examination, Mr. Corey McCarty testified that he not presently employed

but waiting to attend truck driving school, however he was formerly employed by Terminex.  Mr.

Corey McCarty’s testimony reflects that the claimant’s activities away from home consist of

going to church.  Mr. McCarty testified that the claimant does go over and sit in the garage,

noting:

Well, I mean, he used to - he used to be a mechanic for pretty 
much everybody in the neighborhood.  He can’t do that anymore.  He used
to - I used to work - I worked with him for  - with landscaping, for years.
He can’t physically do that anymore.  

He can barely walk into the bathroom.  He doesn’t even try to 
do something like that.  Like, we have a lot of problems on the property,
you know, and anything that needs to be done, he can’t get out there and
do it. (T. 13-14).

The medical in the record reflects that the claimant was seen on March 22, 2005, by Dr.

David Fielder at the Batesville Family Practice Clinic with chief complaints of dizziness,

headache, neck pain, tingling in the neck, arms, and legs.  The report relative to the afore visit

reflects, in pertinent part:

- - pain in neck which began a couple of days after injury on 3/27/05.  It
resulted after injury occurred with training (employed as guard at Newport
prison).  It was located on the left side of neck.  Rodney characterized the
quality as “sore” and aching.  Duration is constant.  The timing was after
struck by another man with palm to neck.  Associated signs and symptoms
are numbness radiating from neck up onto scalp bilaterally, numbness and
tingling in arms and legs and sleeping more than usual.  He was stunned by
blow to his neck and he went down without loss of consciousness.  He also
reports some sense of mental slowing and fatigue since the injury and 
headaches.

MEDICATIONS HISTORY:

Current medications prescribed to the patient are:
1.  Flexeril 10 mg, 1 PO TID
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2.   Lortab 5/500 mg-5mg. 1 PO TID

REVIEW OF SYSTEMS:

NECK- subjective swelling and pain in soft tissues of bilateral neck, 
worse on left

*      *     *

NEUROLOGICAL - he feels his mental functioning is impaired since 
the injury, he feels that his left leg is more difficult to control, he feels
weaker in the left arm and leg

ASSESSMENT:

1.   Neck Pain, New.  2.  Radiculopathy and New

PLAN:

Diagnostic Test: MRI - Bran with contrast - left arm and leg weakness/
paresthesias and MRI - Neck - left arm and leg weakness/paresthesias.

Mr. McCarty requests a release to return to work.  I advised im that with
his symptoms I feel compelled to recommend MRI of the brain to evaluate
for possible intracranial hemorrahage or stroke and MRI of the neck to 
evaluate for spinal cord injury or compression.  On his exam I did suspect
that he was not giving his best effort but he assured me that he was.  Await
MRI results/reports and the re-evaluate patient.  It is possible that he 
suffered a concussion from this blow to cause his mental status changes
and fatigue and headaches.  However, I cannot easily explain the left arm
and leg weakness and paresthesias in the left arm, leg and bilateral head.
(RX. #1, p. 1-2).

An MRI scan of the claimant’s brain was obtained on March 28, 2005.  The report regarding the 

afore reflects, in pertinent part:

IMPRESSION:

Minimal focus of ___ in the cortex and involving the gray matter/white
matter junction in the left frontal lobe with questionable overlaying small
arachnoid cyst.  The finding is nonspecific as to etiology but could be related
to an old stroke or could also be related to previous trauma.  No enhancing
mass is seen and no indication of acute stroke id identified. (RX. #1, p. 5).
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On March 30, 2005, the claimant was again seen by Dr. Fielder in follow-up to MRI 

results.  The report reflects, in pertinent part:

- - neck pain (followup visit).  Severity was described as worsening.
Associated signs and symptoms are tingling and pain radiates up both
sides of back of head.

- - “my grain is not working the way it is supposed to”(followup visit).
Severity was described as not any better.  And associated sign and symptom
is headaches.  Again he describes cognitive and memory problems.

- - weakness in left arm and leg (followup visit).  An associated sign and 
symptom is tingling of left cheek.

*       *       *

ASSESSMENT:

1.   Postconcussion Syndrome (Possible),   2.  Neck pain,   2.  Radiculopathy,
 Left Hemiparesis.

PLAN:

PHARMACEUTICAL:
Refilled Prescription (s): Lortab 5/500 500 Mg - 5 Mg 1 PO TID #30 Refills 0

Medication (s) Stopped/Reason: Flexeril 10 mg - Ineffective Per Patient

PATIENT INSTRUCTIONS:
Activity: as tolerated; he should not drive or attempt to work or perform labor
Informed Consent: Narcotics:   .    .

REFERRAL: Refer to Neurology - Dr. Saad

PLAN DISCUSSION: It was my impression that he was not cooperating
fully with strength assessment.  Nevertheless, I feel compelled to take his
complaints seriously and I am recommending neurology consultation.  MRI
of the neck revealed possible nerve impingement with osteophyte spurring
to the right at C5-6 and possible nerve root impingement.  However, his 
symptoms are left sided.  MRI of the brain showed no acute pathology though
there were a couple of abnormalities as discussed (not likely related to current
symptoms).  My best explanation for his memory and mental function 



19

abnormalities would be post-concussion syndrome.  I’m really not sure
how to explain his left hemiparesis or radicular symptoms.  Awaiting 
neurology consultation.  I did agree to refill his pain medication for 
treatment of neck pain. (RX. #1, p. 7).

The medical in record reflects that the claimant was seen by Dr. Kenneth Chan, D.O., 

NEA Clinic - Neurology, on April 11, 2005, in accordance with the recommendation of Dr. 

Fielder.  After noting the history of the claimant’s injury, conducting a physical examination , 

and reviewing diagnostic studies, the April 11, 2005, consultation report of Dr. Chan relative to 

the claimant reflects, in pertinent part:
   

MRI of the C spine and brain were reviewed.  MRI of the brain was 
essentially unremarkable.  The C spine showed the curvature of the neck
was decreased to almost a straight neck. 

IMPRESSION:
1.   Neck pain with abnormal MRI of the C spine signifying 
essentially more muscle spasms.
2.   Left upper and right upper paresthesias.
3.   With his symptoms of intermittent dizziness, postconcussion
syndrome comes into play.  However, this will usually resolve
with time. 

PLAN: Nerve conduction studies of the bilateral upper extremities.
Physical therapy for the neck region should benefit this individual.

COMMENT:   At the time of this dictation, the nerve conduction studies
were completed.  It did show electrically moderate/severe carpal tunnel 
syndrome at the right wrist and electrically moderate carpal tunnel syndrome
at the left wrist.  There was no evidence of any ulnar neuropathy appreciated.
The patient should be treated with wrist splints and conservative management.
He will return to the office in about eight weeks, after his therapy is completed.
(RX. #1, p. 10).

The claimant was seen in follow-up by Dr. Chan on June 7, 2005.  The office note relative to the 

afore visit again noted that the MRI of the brain was normal; that the carpal tunnel syndrome 

found was incidental on the nerve conduction studies and probably not related to his March 2005,
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injury.  The June 7, 2005, clinic note concludes:

RECOMMENDATIONS:
At this time, there is not much more from a neurologic standpoint I can
offer.  He should be referred to pain management for pain in his neck
region in the musculosketal areas.  The patient at this point is to return to 
the neurological office on an as need basis. (RX. #1, p. 13).

On June 25, 2005, the claimant was seen by Dr. Bruce L. Safman, a pain management 

specialist, pursuant to the directions of respondents.  After noting a history of the claimant’s 

injury, diagnostic studies associated with same, Dr. Safman performed a physical examination of 

the claimant.  The June 25, 2005, report 

reflects, in pertinent part:

This patient has had cervical injury that has led to diffuse generalized
aches and pains with associated comorbidities. The only entry that is 
consistent with this would be a patient who has some predisposition to
fibromyalgia.  In 29% of patients with fibromyalgia the onset of sympoms
is associated with an injury, generally a cervical injury.  Although there is
much research done with fibromyalgia and there are objective studies
indicating the pathology is present and there is a suspicion of familial 
or genetic predisposition, there is no established cause and effect between
fibromyalgia and trauma.  His symptoms are much more diffuse than
someone who has a post cerebral concussion or whiplash to the cervical 
spine. 

Treatment of fibromyalgia is symptomatic.  I gave him some information
to read on fibromyalgia, which describes the syndrome and current research
that has been done.  I am not authorized to treat him for this.

I regard to the questions that were posed to me, if this is fibromyalgia I
expect his symptoms to be lifelong.  He may be incapacitated from returning
to work if his symptoms do not improve.  A care plan would be addressing
the balance problems with a medication like Meclizine, doing trigger point
injections in the cervical upper trapezius muscles and lower lumber 
paravertebral muscles where he has his tender points, trying pain modalities 
that work peripherally and centrally, treating his sleep disorder and 
associated depression.  There is one medication that has been partially 
successful in memory problems associated with fibromyalgia.  I would be
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happy to implement these measures if they are approved.  At this point I am
not approved to see him for treatment, only for evaluation, thus I will not
schedule him for another appointment. (RX #1, p. 14-15).

On August 24, 2005, the claimant was evaluated by Dr. Reginald J. Rutherford, a Little 

Rock neurologist, at the request of respondents.  After reciting a history of the claimant’s injury,

diagnostic studies and treatment associated with same, as well as the results of the prior treating

and/or examining physicians, the August 24, 2007, report of Dr. Rutherford reflects, in pertinent

part:

Clinical examination revealed Mr. McCarty to appear older than his 
Stated age.  He was noted to be tanned.  Hands were calloused and 
soiled with dirt.  Height was 5'10" with weight of 210 lbs. . . .   In 
seated position there was no restriction on range of motion of the 
cervical spine.  Neck extension did not precipitate radicular pattern
pain.  Neck flexion did not precipitate Lhermitte’s phenomenon.  There
was no palpable spasm of the neck or shoulder girdle musculature.  
There was no restriction on range of motion of the shoulders, elbows,
or wrists. .    .

Neurological examination revealed Mr. McCarty to be awake and alert.
There was no evidence of dysarthria, aphasia, cognitive impairment or 
overt depression.  Cranial nerve examination II through XII proved normal
with exception of slight diminution of auditory acuity right ear.  Motor 
examination revealed normal muscle bulk, tone and power arms and legs.
There was no drift to the upper extremities.  Fine dextrous hand movements
were symmetrical.  Formal assessment of strength via manual muscle testing
comprised evaluation of deltoid, supraspinatus, infraspinatus, biceps, 
brachioradialis, triceps, wrist/finger extensors, wrist/finger flexors, small 
muscles of the hands, hip flexors, hip extensors, hip abductors, hip adductors,
quadriceps, .   .   Cerebellar testing as assessed by finger to nose and 
heel to shin maneuvers was normal upper and lower extremities respectively.
Stance and routine gait were unrestricted.  Mr. McCarty was capable of
walking on heels, toes and tandem without impediment.

Positional testing proved negative for nystagmus and vertigo.

Mr. McCarty’s examination is unremarkable.  He has no objective 
neurological deficits.  His subjective complaints are difficult to correlate
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with his history of injury.  Neurological investigation has failed to 
disclose evidence of neurological injury.  It is recommended that Mr.
McCarty proceed to an FCE with Ricky Byrd.  Further recommendations
are deferred until this is completed and Mr. McCarty is seen in follow up.
(RX. #1, p. 17-18).

On August 29, 2005, the claimant underwent a functional capacity evaluation per the 

recommendation of Dr. Rutherford.  The August 29, 2005, FCE report reflects, in pertinent part:

FUNCTIONAL LIMITATIONS
Mr. McCarty demonstrates inconsistent and inappropriate effort.
Therefore, his true functional limitations remain unknown.  It is 
noted that he worked at a level of pace well above the average 
worker as evidenced by his abilities that are in the constant category.

CONCLUSIONS
Mr. Rodney McCarty underwent functional evaluation this date 
with unreliable test results.

Overall, Mr. McCarty demonstrates inappropriate balance behavior
with the ability to work at least at the Heavy work category.  Please
refer below for the definition of Heavy work. (RX. #1, p. 21).

Dr. Rutherford authored a report of September 8, 2005, regarding the claimant after 

obtaining the results of the August 29, 2005, functional capacity evaluation.  The afore report 

reflects, in pertinent part:

The evaluation is notable for unreliable effort, marked inconsistency and
inappropriate illness behavior.  Mr. McCarty passed 28 our of 55 consistency 
measures.  With specific reference to his complaint of difficulty with balance,
the testing as outlined in the report clearly demonstrates that there is no 
veracity to this complaint.  Further follow up with myself is not required.
Mr. McCarty is at maximum medical improvement.  There is no recommended
permanent partial impairment rating.  Mr. McCarty may resume regular, 
unrestricted work duties effective immediately. (RX. #1, p. 32).

Pursuant to a April 17, 2006, Change of Physician Order, Dr. Michael Morse was 

designate the claimant’s treating physician.  On May 4, 2006, the claimant was seen by Dr. 
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Morse, pursuant to the afore.  The initial consultation report of Dr. Morse regarding the claimant 

reflects, in pertinent part:

NEUROLOGICAL EXAMINATION:
NEUROPSYCHOLOGICAL: The patient is oriented to time, place and
person.  Their recent and remote memory is good.  Attention span and 
concentration are normal.  Language shows no aphasia.  Fund of knowledge
is normal.

*       *      *

IMPRESSION:
1.   Gliosis of the left frontal lobe of the brain based upon objective findings on
       MRI scan.  This was taken less than two weeks after the work-related
       injury and therefore is not related to that.
2.   Bilateral carpal tunnel syndrome.  This is not related to the work injury.
3.   Fibromyalgia.  This is not related to the work injury.
4.   The patient was struck on the neck.  As far as I can determine, there was
       no head injury.  He has a normal neurological exam.  There are        
inconsistencies noted on his functional capacity evaluation.  There is no
       evidence of significant neck injury, spinal cord, or brachial plexus 
       injury from the blow to the left side of the neck.  I have reviewed the 
       MRI of his cervical spine.  He has some minor degenerative changes in
       his vertebral bodies.  There is no evidence of neural element compromise.
5.    Vertigo.  The etiology of this is unclear.  Certainly there is no brain 
        pathology to explain this.  He did not receive a blow to the head, only to 
        the neck.

He is approximately 15 months out from the accident.  His headaches continue
daily.  He is disabled from them.  There may be underlying issues of secondary
gain or underlying psychological issues.  However, from my standpoint and
from the standpoint of at least one of the neurologists, there is no underlying
neurologic disorder.

It is my understanding he is going to see Dr. Van Smith, a psychologist in 
Eastern Arkansas, for some neuropsychological testing.

No further neurological evaluation is necessary on my part at this time.  He
is released from my care. (CX.#2).

The claimant underwent a neuropsychological evaluation under the directions of Dr. Van
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Smith, a Mountain Home psychologist, over the course of two visits in May 2006.  The narrative

report generated as a result of the afore evaluation reflects, in pertinent part:

In the present case, the pattern of abnormal findings observed
across this patient’s neuropsychodiagnostic test profile is, to a significant
degree of scientific probability, compatible with his history (eg. traumatic
injury (blow) to the left neck, fibromyalgia, chronic pain, 
hypercholesterolemia, hypoclycemia).  In overview, the patient’s history,
mental status examination and neuropsychodiagnostic test profile 
reveal a pattern of abnormal findings consistent with the diagnosis (es)
of:

*     Cognitive Dysfunction, Secondary to General Medical
       (Axis III) Condition(s): (294.9)

*     Resulting neurocognitive symptoms interfere significantly 
with the patient’s capacity to carry out routine daily activities
in a consistent manner, rendering him, in my clinical opinion,
disabled at this time.  (CX. #1, p. 4).

The record also reflects the presence of a Mental Residual Functional Capacity Questionnaire 

which was completed by Dr. Smith on May 9, 2006. (CX. #1, p. 5-9).

A review of the claimant’s voluminous VA medical records reflects that he has utilized

the services of same for a variety ailments/complaints.  Dr. Sylvian K. May is reflected a the

primary care physician of the claimant and responsible for directing his medical care.  The VA

records reflect that the claimant has undergone EEG’s with normal results, along with treatment

for fibromylgia and bilateral carpal tunnel syndrome. (Claimant’s Supplemental Exhibit).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On March 20, 2005, the relationship of employee-employer-carrier existed among

the parties, when the claimant earned wages sufficient to entitle him weekly compensation

benefits of $302.00/$227.00, for temporary total/permanent partial disability.

3. On March 20, 2005, the claimant sustained an injury to his neck arising out of and

in the course of his employment, and for which he has received appropriate medical benefits.

4.   The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he sustained an injury to his brain as a result of the March 20, 2005, blow

to the neck arising out of and in the course of his employment.

CONCLUSIONS

There is not a dispute that on or about March 20, 2005, while within the course and scope

of his employment the claimant sustained a blow to the neck.  The claimant’s neck injury was

accepted as compensable by respondents and appropriate corresponding temporary total and

medical benefits were paid to and on behalf of the claimant.  Claimant asserts that he also

sustained a brain injury in the March 20, 2005, work-related incident, and for which he is entitled

to medical treatment.  Respondents deny the compensability of the claimant’s brain injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  In order to receive

workers’ compensation benefits the claimant must establish that the injury arose out of and in the

course of the employment; that the injury caused internal or external harm to the body that

required medical services; that there is medical evidence supported by objective findings

establishing the injury; ant that the injury was caused by a specific incident and is identifiable by
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time and place of occurrence.  Ark. Code Ann. §11-9-102 (4).  The employee has the burden of

proving a compensable injury by a preponderance of the credible evidence.  Should the claimant

fail to prove any one of the requirements by a preponderance of the evidence the compensability

of the claim must be denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

As noted above, respondents acknowledged the compensability of the claimant’s neck

injury growing out of the March 20, 2005, work-related incident.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  Objective findings are those findings which cannot come under the voluntary control

of the patient.  Objective finding are only necessary to establish the existence and the extent of an

injury. Crawford v. Single Source Transportation, 87 Ark. App. 216, 189 S.W.3d 507 (2004); 

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

The medical in the record reflects that the claimant has undergone extensive diagnostic

studies in connection with complaints that he attributes to an injury to his brain as a result of the

blow that he suffered to his neck during the March 20, 2005, training program.  In addition to his

testimony and that of family members and friends to support his claim of a brain injury, claimant

also points to the results of May 3-8, 2006, neuropsychological testing performed by Dr. Vann

Smith, a neuropsychologist, as a basis for the present claim.  

The diagnostic studies, to include an MRI scan of the claimant’s brain, and subsequent

EEG (electroencephalogram), which was performed at the VA, did not disclose objective

evidence of a brain injury.  The claimant has been examined and/or treated by several

neurologists and other medical specialists, to include Dr. Kenneth Chan, Dr. Reginald J.
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Rutherford, Dr. Bruce L. Safman, as well as numerous physicians at the VA Hospital.  There is

no objective evidence establishing an organic brain injury in this record.  

After undergoing an evaluation/examination under the care of Dr. Rutherford, a Little

Rock neurologist, a functional capacity evaluation was conducted.  As a result of the inconsistent

and inappropriate effort growing out of the FCE, the claimant was at maximum medical improve

by Dr. Rutherford as of September 8, 2005.  Based on his evaluation and review of the FCE

results Dr. Rutherford concluded there was “no veracity to this complaint”.  It is noteworthy that

one of the earliest physician to treat the claimant, Dr. David Fielder, registered and recorded a

similar observation with respect to the claimant putting forth a reliable effort.

Pursuant to a April 17, 2006, Change of Physician Order, Dr. Michael Morse, a

Fayetteville neurologist, was designated the claimant’s treating physician.  Dr. Morse concluded,

following his May 4, 2006, examination/evaluation of the claimant, that while there may be

underlying issues of secondary gain or underlying psychological issues, there was no underlying

neurologic disorder.  Neuropsychological testing, as that performed by Dr. Vann Smith in the

present claim, without more, is not adequate to establish organic brain injury by “objective

findings” in accordance with Ark. Code Ann. §11-9-102 (4)(D).  Accordingly, the claimant has

failed to sustain his burden of proof by a preponderance of the credible evidence that suffered a

injury to his brain in the March 20, 2005, work-related incident, and his claim for workers’

compensation in connection with same is respectfully denied and dismissed.

IT IS SO ORDERED.

       __________________________________________________
         Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   
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After a thorough consideration of all of the evidence in this record, to include the
testimony of the witnesses, review of medical reports and other documentary evidence,
application of the appropriate statutory provisions and case law, I make the following:

FINDINGS
1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
2. On March 20, 2005, the relationship of employee-employer-carrier existed among 

the parties when the claimant sustained a compensable injury, at which time he earned wages
sufficient to entitle him to weekly compensation benefits of $302.00/$227.00, for temporary
total/permanent partial disability.

3.


