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OPINION FILED JULY 21, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on July 18, 2008, at
Jonesboro, Craighead County, Arkansas

Claimant pro se.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim pursuant to a Motion to Dismiss filed

by respondents.  On June 24, 2008, a pre-hearing conference was conducted on the Motion, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order sets forth the

subjected to be addressed during the course of the hearing, as well as the time, date, and location

of the hearing.  The Pre-hearing Order is herein designated a part of the record as Commission

Exhibit #1.  Comprising the record in this matter are the Motion to Dismiss, a February 5, 2008,

correspondence from the Commission to the claimant, and the entire file by reference of the

Arkansas Workers’ Compensation Commission relative to the claim.

DISCUSSION
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Cheryle L. McAbee, the claimant, with a date of birth of July 23, 1963, commenced her 

employment with respondent Murphy Healthcare on February 27, 2007, as a CNA (certified

nurse’s aide).  On June 1, 2007, the claimant reported an injury to her left upper extremity, when

while helping a resident up the resident grabbed her left arm and squeezed it thigh.  Claimant

attributed her complain of pain in her fingers to the afore incident.  The claim was accepted as

compensable by respondents.  The Workers’ Compensation - First Report of Injury or Illness,

Form 1A-1, which was completed by respondent on June 11, 2007, noted that the claimant last

worked on June 2, 2007.

An Amended Workers Compensation - First Report of Injury or Illness, Form 1A-1, was

filed by respondents in the claim and received by the Arkansas Workers’ Compensation

Commission on July 25, 2007, reflecting that the claimant last worked on June 25, 2007. 

Respondents made an Amended Filing of the Form AR-2, on July 25, 2007, controverting the

compensability of the  claimant’s June 1, 2007, claim.

In a November 9, 2007, Claim For Compensation - Form AR-C, which was filed with the

Arkansas Workers’ Compensation Commission on November 15, 2007, the claimant requested

permanent partial disability benefits in her claim for initial benefits growing out of the June 1,

2007, incident arising out of and in the course of her employment wherein a resident grabbed her

left arm tight.  Claimant asserted, in Form AR-C, that the grip of the resident cut off the

circulation in her arm causing pain in her fingers.  Claimant further maintained that the afore

caused a block in her chest which had to be treated with the placement of a stint.

As a result of the failure to schedule a Legal Advisor Conference and the failure to

schedule a mediation conference, the claim was forwarded to the Adjudication Division of the
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Arkansas Workers’ Compensation Commission for a  hearing on the claimant’s claim.  In a

January 4, 2008, correspondence,  pre-hearing questionnaires were forwarded to the parties by

the Administrative Law Judge and notice of a February 5, 2008, pre-hearing telephone

conference was provided.  Respondents submitted a responsive filing to the pre-hearing

questionnaire to the Arkansas Workers’ Compensation Commission on January 25, 2008.  The

claimant failed to respond to the January 4, 2008, correspondence, from the Commission or to

submit a responsive filing to the questionnaire.    In correspondence of February 5, 2008, the

claimant was notified that her claim file was being returned to the general files of the

Commission.

On May 14, 2008, respondent filed a Motion to Dismiss for Failure to Prosecute, in this

claim.  In a May 15, 2008, correspondence from the Arkansas Workers’ Compensation

Commission, which was sent certified mail - return receipt requested, to the last know address of

the claimant reflected in the Arkansas Workers’ Compensation file.  In the afore the claimant

was notified of the Motion filed by respondents and directed to submit a responsive pleading no

later the June 18, 2008, if she objected to the entry of a order granting the motion.  The May 15,

2008, further provided that a pre-hearing teleconference would be conducted regarding the

Motion on June 24, 2008, at 10:30 a.m., initiated by the Commission.

On June 24, 2008, efforts were made to contact the claimant at the time designated for the

pre-hearing teleconference.  The available telephone numbers for the claimant contained in the

file of the Arkansas Workers’ Compensation Commission were disconnected.  As a result of the

per-hearing conference the June 24, 2008, Pre-hearing Order and Hearing Notice was filed

scheduling a July 18, 2008, 12:00 p.m. hearing on the Motion.  Notice of the afore was mailed to
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the parties at the addresses of same reflected in the Commission’s file.

On July 11, 2008, the claimant contacted the Arkansas Workers’ Compensation

Commission and relayed that she had received the Pre-hearing Order.  The claimant registered an

objection to the dismissal of the claim and provided a new telephone number and new address in

Freebird, Illinois.  The claimant was informed that she needed to attend the scheduled hearing. 

Several efforts to reach the claimant on July 14, 2008, at the new telephone number that she had

provided were unsuccessful. On July 18, 2008, the docket was sounded and the claimant failed to

appear.       

After a through consideration of all of the evidence in this record, to include the

documentary evidence, appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 1, 2007, the relationship of employee-employer-carrier existed among the

parties.

3. On November 15, 2007, the claimant filed a Claim for Compensation, Form AR-

C, with the Arkansas Workers’ Compensation Commission growing out of a June 1, 2007,

incident in her employment with respondents.

4. Subsequent to the filing of her workers’ compensation claim with the Arkansas 

Workers’ Compensation Commission, the claimant failed to participate in a Legal Advisor

Conference or Mediation.  The claimant has also failed to submit a responsive filing to a

questionnaire submitted by the Adjudication Division of the Commission or to submit a

responsive pleading to the Motion to Dismiss for Want of Prosecution.  
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5. The claimant has failed to prosecute the June 1, 2007, claim for workers’

compensation benefits.

CONCLUSIONS

In the instant claim, the claimant filed with the Arkansas Workers’ Compensation 

Commission on November 15, 2007, a claim for workers’ compensation benefits growing out of

a June 1, 2007, incident at work.  The respondents had controverted the compensability of the

claimant’s claim as of July 25, 2007.

The evidence preponderates that following the November 15, 2007, receipt of the

claimant’s claim document, efforts to schedule a legal advisor conference or mediation in the

claim were unsuccessful.  Once the claimant’s file was assigned to the Adjudication Division of

the Arkansas Workers’ Compensation Commission, the claimant failed to respond to

correspondence which was mailed to her last know address.  After the claimant’s file was

returned to the general files section on February 5, 2008, there is no evidence in the record to

reflect that the claimant took any affirmative action relative pursing her claim.

On May 14, 2008, respondents filed the present Motion to Dismiss for Failure to

Prosecute.  The claimant was provided notice of the afore filing and filed to respond.  The

evidence reflects that the claimant received Pre-hearing Order and Hearing Notice filed June 24,

2008.  The claimant failed to attend the scheduled July 18, 2008, hearing on the Motion to

Dismiss.

Rule 099.13, Hearings Before Commission and Administrative Law Judges, provide, in

pertinent part:

Upon meritorious application to the Commission from either party
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in an action pending before the Commission, requesting that the 
claim be dismissed for want of prosecution, the Commission may, 
upon reasonable notice to all parties, enter an order dismissing the 
claim for want of prosecution.

In the present claim, the evidence preponderates that the claimant has not taken any affirmative

action to pursue her claimant for workers’ compensation benefits growing out the claimed injury

of June 1, 2007, since the filing of the Form AR-C on November 15, 2007.  The Motion to

Dismiss For Want of Prosecution filed by respondents should be and herein is granted.  This

claim is respectfully dismissed without prejudice.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


