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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 6, 2008, in Fort Smith,

Arkansas. A pre-hearing  order was entered in this case on May 1, 2008 .  This pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.  Immediately prior to the commencement of the hearing,

the  parties announced that they could now agree on the weekly compensation rates.  A copy

of the pre-hearing order with these rates inserted was made Commission’s Exhibit No. 1 to

the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On March 7, 2008,  the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation benefits are $489.00 for total

disability and $366.00 for permanent partial disability.

3. On March 7, 2008, the claimant was involved in a motor vehicle accident and

sustained various physical injuries.

4. The claim is controverted in its entirety.
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By agreement of the parties, the issues to be litigated and  resolved at the present

time  were limited to the following:

1. Whether the claimant sustained a compensable injury to his cervical spine on

March 7, 2008, including the issue of whether the accident and injury

occurred while the claimant was performing employment services.

2. The claimant’s entitlement to the payment of medical expenses, temporary

total disability benefits from March 8, 2008 through a date yet to be

determined, and attorney’s fees.

3. The claimant’s entitlement to nursing services.

In regard to these issues, the claimant contends:

“The claimant contends that he sustained an accidental injury
which has required significant and serious medical treatment,
that he is temporarily  and totally disabled from the date of the
accident to a date yet to be determined and these benefits have
been controverted.”

In regard to these issues, the respondents contend:

“A. The respondents will contend that the accident occurred
at a time when the claimant was not performing
employment services and therefore his cervical injury
does not meet the definition of a compensable injury
under Arkansas law.

 B. Pleading affirmatively, the respondents contend that the
claimant’s injury is not compensable under Ark. Code
Ann. §11-9-102(4)(B)(iv) in that the claimant’s injury
was  sustained in an accident substantially occasioned
by the use of alcohol, illegal drugs or prescription drugs
used in contravention of a physician’s orders.”

 DISCUSSION

The central issue in this case is the question of “compensability”.  There is no doubt

that the claimant was involved in a motor  vehicle accident on March 7, 2008, and sustained

various physical injuries as a result thereof.  The dispute arises as to whether these

accidental injuries constitute “compensable injuries” under the Arkansas Workers’
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Compensation Act.  The burden rests upon the claimant to prove all of the elements

necessary to make these injuries “compensable”.

There  is one definitional requirement that is common to all categories of

“compensable” injuries.  This requirement is in part interrrelated  that the injury must

“arise out of and have occurred in the course of the employment”, Ark. Code Ann. §11-9-

102(4)(A).  This requirement is interrelated with the requirement that the injury must occur

when employment services were being performed, Ark. Code Ann. §11-9-102(4)(B)(ii). The

Arkansas Supreme Court has mandated that the same criteria be used to determine both

whether the injured employee was, at the time of his injury, acting within the course of his

employment and whether the injury occurred while employment services were being

performed, Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W. 3rd 361 (2006).  These

requirements are satisfied when  the injury occurred within the general time and space

boundaries  of the employment and when the employee was carrying out the employer’s

purpose or advancing the employer’s  interest either  directly or indirectly, White v. Georgia

Pacific Corp. 339 Ark. 474, 6 S.W. 3rd 98 (1999).  

The second portion of this definitional requirement  is that  the injury must also

“arise out of” the employment. The Supreme Court has held that an injury “arises out of”

the employment, when it is a natural and probable consequence or incident of the

employment and a natural result of one of its risks, Jivan v. Economy Inn, 370 Ark. 414, 

       S.W. 3rd      (2007).

The record reveals, that at the time of his accident and injury, the claimant was

employed by Go Ye, Inc., a temporary employment services company.  The claimant had

been assigned by Go Ye, Inc. to perform work for Fire Systems Technology, Inc. , pursuant

to a contract between Go Ye, Inc. and Fire Systems Technology, Inc.  The job site for this

particular assignment was a motel in Bryant, Arkansas.   Under his contract with the

respondent, Go Ye, Inc., the claimant was to be paid $8.00 per hour with a guarantee of a
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minimum of 4  hours pay per day.  He was also provided with meals and lodging, whenever

he worked outside the Fort Smith area.  Under the agreement between Go Ye, Inc. and Fire

Systems Technology, Inc., the claimant was also to be paid for his travel time to go from

Fort Smith to the job site in Bryant.  However, this agreement did not call for the claimant

to be paid for travel time to come back from the Bryant job site to his home in the Fort

Smith area.  There was also no provision in this employment contract that he would be

provided transportation, either to or from the job site in Bryant.  

The claimant  testified that, on Friday, March 7, 2007, he went from the lodgings that

had been provided him in the Little Rock area to the job site in Bryant.  According to his

testimony, he arrived at the job site at  approximately 7:00 a.m.  The claimant stated that

after spending about 30 minutes at the job site, he and the remainder of the crew were told

by the Fire Systems Technology supervisor (Brian Saldana) to pack up and take off for the

remainder of the weekend.  The claimant testified that he helped load his tools into Mr.

Saldana’s truck and that they returned to the lodgings where they had been staying in Little

Rock.  There, the claimant packed his clothes and loaded them into Mr. Saldana’s truck.

He and Mr. Saldana then went to the tool shed, where they gathered up and loaded tools

onto Mr. Saldana’s truck to bring back to the Fort Smith area.  The claimant stated that they

stopped before leaving  Little Rock at a liquor store where he purchased a pint of whiskey.

He and Mr. Saldana then proceeded back toward Fort Smith with Mr. Saldana drinking beer

and the claimant drinking whiskey.  While traveling down I-40 Mr. Saldana, at the

claimant’s suggestion, tested out the company truck by driving it on and off the road.

Approximately an hour and a half from Little Rock and  just aside of Lamar, Arkansas, Mr.

Saldana and the claimant were in a motor  vehicle accident with a wrecker.  The claimant

testified that he was under the impression that when he and Mr. Saldana arrived in Fort

Smith, he would assist Mr. Saldana in transferring the tools from the company truck, in
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which they were riding, to another vehicle.  He further stated that he had been previously

paid for the time spent in performing such activities for the respondent.

Brian Saldana, the job superintendent for Fire Systems Technology,  testified that

he was the claimant’s supervisor for the Bryant job.   He stated that this job involved

installing a fire sprinkler system in a Howard Johnston motel.  Mr. Saldana stated that on

Friday, March 7, 2007, the claimant and all of the other hands reported to the job site to

finish the rough out stage.  However, because of impending inclement weather conditions,

he told all the “hands”  to go to the motel where everyone was staying, get their things, and

go home for the weekend.  He stated that this took place at approximately 8:00 to 9:00 a.m.

He testified that all of the other workers had their own vehicles and proceeded to their

homes from the motel, in their own vehicles.  However, the claimant did not have his own

vehicle there and he agreed to provide the claimant with a ride home.  He testified that he

had talked to the claimant about helping him switch tools from one truck to another, but

did not tell the claimant when this would occur.  He further testified that this  would have

occurred most likely on either the following Sunday night or Monday morning.  It was Mr.

Saldana’s testimony that the claimant had no employment duties to perform, once they left

the job site in Bryant.  He further stated that most of the time he did give the claimant a ride

to and from the Bryant job site.  He also conceded that on at least one occasion the claimant

had been paid for time spent traveling home, when the truck broke down.   On another

occasion, the claimant was paid to switch racks from one truck to another.  However, on

most occasions the claimant was not paid for the trip back.  

Teresa Dana testified that she was employed by respondent, Go Ye, Inc. and that she

hired the claimant in December of 2007, to fill a work order made by Fire Systems

Technology, Inc.  She stated that under this particular  work order the claimant was to be

paid for his travel to Little Rock, but not for his travel back.  She further testified that it was
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the policy of Go Ye, Inc. that any employee must be paid a minimum of 4 hours for “show

up time”, even though they may not have  actually done any work for the contracting entity.

Howard Leroy Howell, an employee of Fire Systems Technology, testified that he

went to the impound yard to remove the tool boxes from the wrecked vehicle.  He stated

that he also found and removed a half empty fifth bottle of bourbon from the cab of the

vehicle and a check made out to Fire Systems Technology for work on the Bryant project.

Russell Alan Carlisle, Jr., testified that he was a part owner of the respondent. He

further stated that Mr. Saldana and his crew were supposed to be working on the motel in

Bryant to “finish it up”, even if it meant working all weekend.  It was his testimony that

neither Mr. Saldana nor the claimant were supposed to be coming home.  Finally, he stated

that Mr. Saldana was well aware of this fact.

Employee leasing situations are essentially a joint employment.  Thus, employment

services provided by the claimant to Fire Systems Technology, Inc. are also employment

services for the respondent, Go Ye, Inc.  However, under Arkansas law the respondent, Go

Ye, Inc. and its workers’ compensation carrier are primarily liable for workers’

compensation benefits.

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence shows that at that time of the claimant’s accident and

resulting injuries, he was not performing employment services for either Fire Systems

Technology, Inc. or Go Ye, Inc.  Although he was riding in a vehicle owned by Fire Systems

Technology, Inc., he was not required to do so as a condition of his employment.  Nor, was

either Fire Systems Technology, Inc. nor Go Ye, Inc. obligated to provide the claimant with

transportation from the job site back to Fort Smith under the claimant’s contract.

Providing the claimant with transportation from Little Rock back to his home in Fort Smith

cannot be said to have benefitted either Fire Systems Technology, Inc. or Go Ye, Inc., either

directly or indirectly.  I recognize that the claimant testified that he was under the
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impression that he was to assist Mr. Saldana in switching tools from the truck they were

riding to another truck, when they arrived at Fort Smith.  However, I do not find such

testimony to be credible.  I would further note that, even if such testimony were credible,

the claimant was clearly not providing any employment services for either Fire Systems

Technology, Inc. or Go Ye, Inc., at the actual time the accident and injuries occurred.  At the

time the actual injuries occurred, the claimant was simply availing himself of free

transportation back to Fort Smith by Mr. Saldana and breaking the monotony of the trip

by drinking bourbon.  Such activities cannot be said to have benefitted anyone, either

directly or indirectly, except the claimant. 

I would also note that the claimant’s accident and injuries were the result of risks

common to the public at large while transversing the highways of this state. The risks to

which the claimant was subjected were not greater than that which any employee

experiences while going to and from his place of employment.

For the foregoing reasons, I find that the claimant has failed to prove by the greater

weight of the credible evidence that his accident and resulting injuries arose out of and

occurred in the course of his employment with the respondent.  Rather, the greater weight

of the evidence shows that this accident and injury occurred while employment services

were not being performed.  Thus, the claimant has failed to prove that these injuries would

represent “compensable injuries”, Ark. Code Ann. §11-9-102(4)(A)(i) and §11-9-

102(4)(B)(iii).

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On March 7, 2008, the relationship of employee-employer-carrier  existed between

the parties.
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3.  On March 7, 2008, the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $489.00 for total disability and $366.00 for permanent partial

disability, should such benefits have been appropriate.

4.  On March 7, 2008, the claimant was involved in a motor vehicle accident and

sustained various physical injuries.

5.  The claimant has failed to prove that the injuries he sustained as a result of the

motor vehicle accident on March 7, 2008, represent “compensable injuries”, as that term

is defined by the Act. Specifically, he has failed to prove that these injuries arose out of and

occurred in the course of his employment with the respondent. Rather, the greater weight

of the  credible  evidence  establishes that these injuries occurred while employment

services were not being performed.

6.  The respondents have controverted this case in its entirety. 

ORDER

Based upon my  foregoing findings  and conclusions, I have no alternative but to

deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                            MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


