BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F709061
SHEI LA K.  LAWRENCE EMPLOYEE CLAI MANT
CENTRAL ARKANSAS NURSI NG
CENTER, EMPLOYER/
ACE AMERI CAN | NSURANCE CQ. ,
CARRI ER RESPONDENTS #1

SECOND | NJURY TRUST FUND RESPONDENT #2

OPINION FILED JULY 11,2008

A hearing was held before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS
on April 30, 2008, in Little Rock, Pulaski County, Arkansas.

The cl ai mant was represented by The Honorable J. Mark Wite,
Attorney at Law, Bryant, Arkansas.

Respondents #1 were represented by The Honorabl e Betty Hardy,
Attorney at Law, Little Rock, Arkansas.

The Second Injury Trust Fund was represented by the Honorabl e
Judy Rudd, Attorney at Law, Little Rock, Arkansas. The Fund did
not participate in the hearing due to the issues being litigated.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon April 30,
2008, in Little Rock, Arkansas. A Prehearing Order was
previously entered in this case on January 3, 2008. This
Prehearing Order set forth the stipulations offered by the
parties, the issues to be litigated, and their respective
contentions.

The follow ng stipulations were submtted by the parties,

either in the Prehearing Oder or at the start of the hearing,



and are hereby accept ed:

STIPULATIONS

1. The Arkansas Workers’ Conpensation Conm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer-carrier relationship existed at
all relevant tines, including August 20, 2007.

3. At the tinme of the alleged injury, the claimnt’s
average weekly wage was $330.00, which would yield a weekly
tenporary total disability rate of $220.00.

ISSUES
By agreenent of the parties, the issues to be presented at the
hearing were limted to the foll ow ng:

1. Conpensability of the claimant’s | eft knee condition.

2. \Wiet her the respondents should be estopped from
denying liability for the treatnent provided to the cl ai mant by St.
Ant hony’ s Medical Center on August 20,2007 (St. Vincent Health
Systen); the treatnent provided by Dr. Stephen Carter on August 24,

2007; and the treatnent rendered by Dr. Scott Smith on August 29,

2007.

3. Whether the nedical care of record is reasonable and
necessary treatnent. The issue of future nedical treatnment is
reserved.

4. Tenporary total disability conpensation from August

21, 2007, and continuing through until January 7, 2008.



5. A controverted attorney’'s fee.

The cl ai mant contends that she sustained a conpensabl e knee
injury, which the clainmant categorizes as a tenporary aggravation
of a pre-existing condition. The clainmnt contends that she is
entitled to the medical treatnment of record. She further contends
that she is entitled to tenporary total disability conpensation
from August 21, 2007, through January 7, 2008. The claimant al so
contends that she is entitled to an attorney’s fee.

Respondents #1 contend that the claimnt cannot neet her
burden of proof under the el enents necessary to show that she had
a conpensabl e tenporary aggravation of her preexisting condition
from an incident that occurred on August the 20'" of 2007.
Theref ore, she woul d not be entitled to any of the benefits sought.

The docunentary evidence subnmitted in this case consists of
the Commission’s Prehearing Oder of January 3, 2008; the
cl ai mant’ s Preheari ng Questi onnai re Response; M. Wite's letter to
the Conm ssion dated February 27, 2008; and the respondents’
(respondents #1) Prehearing Questionnaire Response, as these were
all marked as Conm ssion’s Exhibit No. 1. The claimant’s Non-
Medi cal Packet was marked as Claimant’s Exhibit No. 1. (However,
pages three(3) and four (4) of Claimant’s Exhibit No. 1 were not
received into evidence at the tinme of the hearing, pending a ruling
on respondents no. 1's objection to these pages being entered into

evi dence) . Respondent #1's Medi cal Packet was marked as Joint



Exhibit No. 1., and Dr. Scott Bowen’s deposition of February 26
2008, was nmarked as Joint Exhibit No. 2.
The following witness testified at the hearing: the clai mant.

DISCUSSION

The cl ai mant, age 50(7/07/58), worked for the respondent-
enpl oyer as a CNA The claimant admtted that her job required
alot of lifting and physical activity. According to the claimant,
a typical shift for her entailed seven-and-half hours. Wth

respect to her asserted injury, the claimnt gave the follow ng

testi nony:
A. W were getting a resident out of bed - - we had
dressed her and was getting her out of bed to take her to
the dining room M partner and I, we had done dressed

her . We had held her up on the side of the bed, she
gr abbed under one armand | grabbed under the other, and
t hen, when we proceeded to put her in the wheelchair, ny
knee popped.

Q D dyou feel a pop? D d you hear a pop?

A. | heard a pop in ny knee.

Q Al right. What did you feel in your knee in, say,
the 20 or so mnutes after that?

A It was just - - it was just, really, it was burning

and stinging and hurting real bad. | couldn’t hardly

even walk on it.

She admtted to having next reported the injury to charge
nurse, Ms. Johnson. According to the claimant, she and her partner
both filled out an accident report. The clainmant testified that
the nurses who were in charge (Pam and Ms. Johnson) | ooked at her

knee and stated, “Well, your knee is swelling.” The cl ai mant
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testified that they told her to go to the energency room so she
did so. She testified that at the energency room they put an ACE
bandage on it and gave her sone pain pills. According to the
cl ai mant, she was unable to drive, as a friend cane to the nursing
home and pi cked her up and took her to the energency roomand drove
her hone afterwards.

The claimant testified that she did not go to work the next
day because she was in too nmuch pain. She admtted to seeing Dr.
St ephen Carter on August 24, 2008 because the procedure is that you
go to the energency room and they send you to a “workman’s conp
doctor.” The claimnt could not recall who told her to go see Dr.
Carter. She testified that Carter sent her to see Dr. Scott Smth.
According to the claimant, the bill fromDrs. Carter and Sm th have
not been paid, nor the bill fromthe enmergency room

She testified that she did not know these were being denied
until after she had gone to see Dr. Scott Smth. The cl ai mant
deni ed having any health insurance during this period of tine.
According to the claimant, she did not get any nore nedical
treatment until later, as this was from Medi caid

The claimant adnmitted to seeing Dr. Scott Bowen. She admitted
that she has not seen Dr. Bowen since January 7, 2008. The
claimant admtted that Dr. MIligan is her famly physician. She
essentially testified that when she sawDr. MIligan on August 17,

2007, she was experiencing jerking synptons, which were sonmewhat



simlar to the restless |leg syndrone. According to the claimant,
it was not like a sharp pain, which is what she experienced after
t he 20, The claimant agreed that the pain after the 20'" was
severe because she could hardly wal k.

She deni ed any problens with her knee between August 17,
2007, and August 20, 2007. According to the claimant, she had no
problens performng her job duties. The claimant essentially
adm tted that before the summer of 2007, before she went to see Dr.
MIlligan in July, she had no problens with her left knee.

The claimant adm tted the day before the popping incident, she
could probably walk two mles. According to the clainmnt, a week
after the incident, she could not walk two nmi | es because “the pain
was too bad.” She further testified that she could hardly get in
and out of the house, as she had to have a cane and a crutch to
nove. She deni ed having required a cane or crutch before August
20, 2007.

On cross-exam nation, the claimant adnmitted to a right knee
injury while working for Land O Frost, for which she recei ved sone
wor kers’ conp benefits. She admtted to other health problens
t hroughout the years. The claimant admtted to having stated
during her deposition that she started receiving Social Security
Disability in about Septenber or possibly OCctober of 2007. She
admtted to drawi ng Social Security Disability due to other health

probl ens and a surgery that was going to be com ng up at sonme poi nt



in the future. According to the claimant, as of the date of
heari ng, she was not draw ng Social Security Disability.

The claimant admitted that on the day of the incident, when
she felt the pop, the patient was already in the wheel chair.

A review of the docunentary evidence denonstrates that on
Septenber 9, 2007, the claimant filed a Form AR C, alleging an
injury to her knee on August 20, 2007, as a result of lifting a
patient.

On August 17, 2007, the claimant was seen by Dr. Joel
MI1ligan due to conplaints of severe | eft knee pain. The clai mant
reported that it had been bothering her for the |ast nonth or so,
which was increasing in intensity. She also reported that
sonetines it caused swelling behind the knee, in front of the knee
and down toward the ankle. The claimant also reported that the
pain was keeping her up at night, as it felt like a draw ng
sensati on. She also reported that this was worse when she was
twisting at the knee. He noted in pertinent part, that on physica
exam that there was sone popliteal tenderness w thout fullness,
and that there was a trace of effusion. Dr. MIlIligan's assessnent
was “Left knee severe pain, suspect early internal derangenent
verse osteoarthritis.” He recommended followup in the next two
weeks, if the claimant was not doing better, as well as the
consi deration of an MRl verses an orthopedic referral.

The cl ai mant sought nedical treatnent for her left knee on



August 20, 2007 at the energency roomof St. Vincent Health System
due to conplaints of “left knee popping and pain.” At which point,
she was noted to have sonme peripatellar tenderness with mild
swel ling, but the knee was noted to be stable. The claimant was
treated and di scharged hone. She was instructed to return to work
on August 22, 2007.

On August 24, 2007, the claimant was seen by Dr. Stephen
Carter. He notes that the claimnt tw sted her knee sone four days
ago at work while lifting a patient. The clainmant al so reported
having heard a pop in the knee. Dr. Carter’s assessnent was “left
knee strain.” He referred the claimant to an orthopedi st and
directed her to refrain fromworking until seen.

The cl ai mant underwent initial evaluation with Dr. Scott Smth
on August 29, 2007, for a chief conplaint of |left knee pain.
He reported, in pertinent part, the foll ow ng:

H STORY OF PRESENT | LLNESS: Ms. Lawence is a 49-year-old
white female sent for orthopedic evaluation by Dr.
Carter. She reports pain in the right knee whi ch began
about three weeks ago. At that tine she was having pain
radiating into her calf. She saw Dr. Carter who nade x-
rays and the pain seened to be inproving. She says she
was lifting a patient on 8/20/07, felt a popping
sensation in her knee and had immediate swelling and
pai n. She has had frequent popping since that tinme with
pain at night, but increased with weight bearing. She
has been off work since the 20'" of August. She has
significant pain when attenpting to clinb stairs. The
pain is located anteriorly, mnedially, laterally, and
posteriorly. She reports swelling in the knee. No ot her
i njuries.

EXAM NATION: On exam left knee is tender along the
medial and lateral joint I|ine. McMurray’s testing



positive. She guards on McMurray’'s testing. Range of
notion is O to 110 degrees with pain on extrenes.
I ncreased pain on varus and val gus stress. Straight |eg
rai sing negative. Hp non-irritable. Conpartnents are
soft, no effusion.

X-RAYS: A-P and lateral of the left knee taken by Dr.
Carter show normal findings.

| MPRESSI ON:.  Left knee pain.

TREATMENT: | explained to Ms. Lawence that my concern
woul d be that she could have a tear of the neniscus
cartil age. W wll schedule an WMRI for further
eval uation, hold her out of work in the nmeantine. She
was given a prescription for Utram 50 ng. dispense 30,
one to two po g 6 hours prn pain.

The claimant saw Dr. MI1ligan again on Cctober 15, 2007 due

to persistent left knee pain. He noted that her synptons started

about md July prior to that. Dr. MIlligan also wote, “No
specific injury has been identified.” H's assessnment was “left
knee derangenent,” for which he prescribed nedications and

recommended that the claimant see an orthopedic.

Dr. Scott Bowen eval uated the claimant on Cctober 16, 2007
for left knee pain. Hi's inpression was “patellar chondromal aci a,
arthritis and synovitis, left knee.” He also reported that this
was probably related to work since she reported a history of a pop.
Dr. Bowen reconmended that the claimnt undergo a corticosteroid
injectionto the | eft knee, a nedication regi men, physical therapy,
an MR, and wei ght | oss.

Dr. Bowen reported on Novenber 16, 2007 the following to Dr.

M I 1igan:



SUBJECTIVE: Ms. Lawrence is here today. She has been

attendi ng therapy. She is still having pain, particularly
over the nmedi al aspect of her left knee with a sensation
of it giving way and weakness. In addition at night,

she has “jerking” feelings in both knees and | egs that
mght inply restless |eg syndrone.

*k*kk*x*%

IMPRESSION:
1. Possi bl e neni scus tear, |eft knee.

PLAN:
1. M of left knee.
2. Finish out therapy over the next couple of weeks.
3. W wll call her with results of the scan. |If it
is positive, she may need arthroscopi c surgery.
4 At this time, sheis not trying to return to work.

The cl ai mant underwent an MRl of the | eft knee on Novenber 26,
2007, with the follow ng inpression:

1. H GH SIGNAL NOTED IN THE POSTERI OR HORN ROOT
JUNCTI ON OF THE MEDI AL MENI SCUS VWHI CH LI KELY
REPRESENTS HI GH GRADE DEGENERATI QN CONTUSI ON,
HOWEVER, COULD ALSO REPRESENT A RESYNOVI ALI ZED
POSTERI OR ROOT TEAR

2. CARTI LAGE LGSS I N THE MEDI AL JO NT COMPARTMENT W TH
REACTI VE BONY CHANGES AND FREE EDGE BLUNTI NG OF THE
MEDI AL MENI SCUS. GRADE | I/111 CARTI LAGE DEFECT AND
FI BRI LLATION IS ALSO NOTED I N THE MEDI AL PATELLAR
FACET.

3. MN MAL JO NT EFFUSI ON | S PRESENT.

On Decenber 4, 2007, the claimant saw Dr. Bowen. H s
i mpressi on was “possible neniscus tear and synovitis of the left
knee.”

The claimant’s attorney wote the following to Dr. Bowen on
Decenber 5, 2007, and he provided the followi ng responses on

Decenmber 17, 2007.
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| represent Sheila Lawence in her claim for workers
conpensation benefits. A signed authorization allow ng
you to conmunicate with me regarding her condition is
encl osed.

There is a dispute as to whether or not Ms. Lawence’s
knee problens are related to her work: by answering two
guestions below, you can help us resolve this natter

promptly.

For purposes of this question, please assune the
followng history: M. Lawence went to her famly
doctor, Dr. Joel Mlligan, on August 17, 2007

conpl aining of “severe left knee pain... for the [ast
nonth or so.” Dr. MIligan’s treatnment note of that
visit is attached. Three days later, Ms. Lawence felt
a “pop” in her knee while lifting a patient at work,
foll owed by pain and swelling in her knee. She went to
the ER that sanme day to have her knee eval uat ed.

1. Assum ng the above history is correct, is it probable
that the popping incident at work on August 20, 2007
aggravated or exacerbated the pre-existing problens in
Ms. Lawrence’ s knee?

X Yes No

2. |Is your answer to the above question given within a
reasonabl e degree of nedical certainty?

X Yes No

Dr. Bowen reported the followwing to Dr. MIIigan on January 7,
2008, concerning the claimant’s care:

SUBJECTIVE: Ms. Lawence is here today for follow up
She is having sone pain in the anterior aspect of her
| eft knee which is not quite as severe as before. This
seens to be over the anterior parapatellar area and
patellar tendon as well as along the lateral joint |ine.

PAST MEDI CAL HI STORY/ REVI EW OF SYSTEMS: Unchanged si nce
| ast visit.
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EXAM NATI ON: On exam nati on t oday, she does have 0 to 125
degrees of notion and is stable.

Previous MR indicated sone signal change in the
posterior horn of the nmeniscus consistent with a possible
tear although at this time | don't believe this is

consistent with a neniscus tear Dbut rather a
pat el | of enoral chondromal aci al syndrome and tendinitis.

| MPRESSI ON:
1. Pat el | of enbral chondromal acia and tendinitis,
|l eft knee.

PLAN:
1 No surgery.
2. Continue with conservative treatnent.
3 | will see her back as needed.

Dr. W Scott Bowen's testinony was taken on February 26
2008. He admtted that his speciality is orthopedic surgery. Dr.
Bowen gave an overview of his academ c training, as he is board
certified, and has been in private practice for the past 21 years.

He adm tted that the claimant had been referred to himby Dr.
Joe MIligan concerning her |eft knee pain condition. Dr. Bowen
testified that the claimant did tell himthat on August 25, 2007,
(sic) she was working in a nursing hone and had done a |lift on a
resi dent when she felt a pop in her left knee. According to Dr.
Bowen, the cl ai mant reported havi ng gone to the enmergency room and
that she had been seen by a physician assigned to her by the
workers’ conp carrier who felt it was “a strain.” Dr. Bowen
further testified that the clai mant was approxi mately six or seven

weeks out, and had not been back to work since the incident, as she

was still having pain and giving away epi sodes in her knee.
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According to Dr. Bowen, the clainmant gave a history of sone
arthritic problens before, but not necessarily any problem with
that knee to his knowl edge. He testified that when he exam ned t he
cl ai mant on Oct ober 16, 2007, his physical exam nation reveal ed t he
fol | ow ng:

A Not a whole lot in the knee. She was a little

difficult to exam ne because she was guardi ng; that is,

resisting any notion, but | did notice that she did have

some grinding or crepitus in the patellofenoral joint.

She had a trace effusion or water on the knee, and that

her notion was sonmewhat |imted from about zero to a

hundred degrees of fl exion.

Q Wiat would - - you indicated in her report that she
had one plus crepitus. |Is there a scale that you use?

A Yeah. One to four plus, so that would be fairly
m nor at the tine.

Q GCkay. Then the trace effusion or water on the knee,
what’ s the reason for that, or what causes that?

A. A suggestion of inflammation of the knee that
produces sone water. It’'s a very small anmount though.

Dr. Bowen admtted to having diagnosed the claimant wth
patellar chrondromalacia arthritis and synovitis. He gave the
foll owi ng expl anati on of these conditions:

Q At that point intime, it |ooks Iike fromyour report

that you had the inpression that she had patellar

chondromal acia arthritis and - - | can’t pronounce that.

A.  Synovitis.

Q - - synovitis.

A Yes.

Q Wuld you explain to the Judge what those conditions
are?
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A Well, chondromal acia neaning sone wear of the
cartil age surface behind the kneecap area that can be a
pre-arthritic condition, we see that not infrequently,

that can cause sone anterior knee pain, popping and

catching, difficulty with stooping, squatting, clinbing

or lifting. That's fairly cormon. The arthritis would

be a suggestion based on the x-ray that there’'s alittle

bit of early wear on the nedi al side of the knee here on

the inner side and behind the kneecap, and then the

synovitis is suggested fromthe fluid or the inflamrmation

I n her knee. And that neans the joint |ining of the knee

called the synoviumis irritated.

Dr. Bowen testified that he was of the opinion that these
conditions were probably related to her work with her history, that
was reasonable since according to the patient she had not had
problens with her knee, to his know edge, prior to that tine.
However, he admtted that these conditions would be related to
someone who had just general wear and tear on the knee. Dr. Bowen
al so adm tted that weight (clainmant’s height 5 9" and wei ght is 300
pounds) would have an effect on the wear and tear of her knee.
Wth respect to her weight and the influence it would have on or
cause a condition such as chondromal acia, he testified that it
could certainly predispose her to problens earlier in life or
exacerbate or accelerate the process once it starts.

According to Dr. Bowen, he recommended sone injections, as he
thought this was appropriate to reduce the inflamuation and
hopefully to help her pain and allow her to begin functioning
better, along wth sonme physical therapy, and then sone oral anti-
inflammatory. He also testified he reconmmended physical therapy to

help inprove her range of notion, reduce her pain, and gain
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strength in her |eg. Dr. Bowen agreed that he indicated a
possibility for an MRl of the knee, and that he had recomrended
that it was critical that she | ose some wei ght and under st and about
wal ki ng and so forth.

Dr. Bowen specifically testified that during his visit with
the claimant in Cctober of 2007, there were no findings suggestive
of a traumatic or acute process that had occurred, other than her
hi story of having the pop as she lifted the patient.

He essentially testified that the MR did suggest possibly
sone injury to the neniscus, and that x-ray findi ngs reveal ed sone
early arthritic change on the nedial conpartnent and in the
pat el | of enoral conpartnent. Therefore, Dr. Bowen testified that he
suggested to the claimant that he felt |ike she mght have a
possi bl e nmeni scus tear and i nfl ammati on of her knee. He testified
that the claimant had indicated that she would like to avoid
surgery, which he understood, as he felt |ike she could still
i nprove with sonme strengthening and tinme. However, he suggested
that if it continued for another nonth or tw that she m ght
warrant arthroscopi c surgery.

Dr. Bowen testified:

Q You indicated the VRI showed bl unting at the neni scus.

A.  Uh-huh

Q What causes that and how do you treat that if any?

A. Reviewing the MRl report that was done on 11/ 26/ 07,
by the radiologist indicated some signal change in the

15



posterior horn of the nedial neniscus which suggests

either a high grade degeneration and contusion or

brui sing or sone minor change in that area. It wasn't

consi stent necessarily with a tear. It also suggested

some cartilage loss on the nedial conpartnent in this

area which we nmentioned and also in the patella area

right in here on this side of the patella. So those are

consi stent with her synptonms and the x-ray findings and

the MRI.

Q Wuld this be consistent with sone type of acute

injury or trauma, or is this also related to wear and

tear?

A. This appears to be nore of a chronic nature.

He admtted that when asked by the claimant’s attorney whet her
or not the incident on August 20, 2007 aggravated or exacerbated
the pre-existing problens of the claimant’s knee, it was based on
her history and report from work that she had done this, had no
problems with this before, and all this had started after she
lifted this patient, and heard the pop in her knee. Dr. Bowen
admtted that there were no objective findings that indicated that
the August 20, 2007 incident aggravated or exacerbated a pre-
exi sting condition, as this was based on her history to him

Dr. Bowen admitted that when he saw the cl ai mant on January 7,
2008, he considered her to be at maxi mum nmedi cal inprovenent. At
whi ch poi nt he suggested conservative treatnment of weight |oss.

After being given the opportunity to review nedical records
wherein the claimnt had gone to the Mirrilton Medical dinic on

August 17, 2007 (three days prior to the incident) due to

conplaints of knee pain, Dr. Bowen gave the follow ng testinony:
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Q Now that you ve had an opportunity to review the
August 17'", 2007 report, does that change your opinion
regardi ng the cause of the conplaints that Ms. Law ence
had when she cane to see you in Cctober and treated until
January of 20087

A Yes, it would.
Q GCkay. In what way would it change your opinion?

A Well, it clearly indicates that she had synptons
prior to the injury. Her stated history of no
conplaints of pain in the knee prior to her pop at the
time of her work-related injury is certainly not
consistent with the notes fromDr. MIligan on the 17'"
of August. So, therefore, | believe that ny coments
about her cause of her pain is not accurate.

It was based on her history, and her history was w ong.

Q So it would be your opinion then, Doctor, that
what ever happened on August the 20'" of 2007, was not an
aggravation or exacerbation of her pre-existing
condi tion?

A. Well, it could have been an aggravation of an
exi sting condition.

Q Wre there any - -
A. But not the initial originating cause.

Q Okay. Wre there any objective findings to support
an aggravation of her pre-existing condition?

A. She had had it going on for apparently a nonth, so to
ny know edge, no, other than what she said.

Q The findings that you had in Cctober of 2007 and
continuing until January of 2008, are the same findings
that Dr. MIligan had on August the 17'" of 2007, is that
correct?

A. | think it’s consistent, yes.

Q Ckay. Have your opinions here today been stated
wi thin a reasonabl e degree of nedical certainty?

A. Yes, they have.
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Dr. Bowen essentially admtted that there was no change in the
claimant’s condition from August 17, 2007, to when he saw her on
Cct ober 16, 2007.

He testified that an individual can have popping in their knee
due to arthritis, a cartilage tear, ligament disruption. He also
testified that pain and weakness and swelling can cause the normal
structures not to track properly and produce sone popping. Dr.
Bowen admitted that there was not anything objective from his
exam nation of the claimant’s knee or any reports that he revi ewed
that woul d i ndicate what, if anything, caused the popping that the
cl aimant reported as having occurred on August 20, 2007.

Wth respect to objective findings of a popping havi ng occurred
on August 20, 2007, Dr. Bowen testified:

Q Are there any objective findings to support a poppi ng
occurring on August the 20'" of 2007?

A. Only that when she presented to ne, she still had
crepitus in her patella. That’s the likely place this
occurred, that she had trace effusion, she had tenderness
in the area. Al that is consistent with a patellar
probl em where she | oaded an abnorrmal area noted on the
scan and caused it to pop and catch.

Q Ckay, and that’s basically what her condition was on
August 17'", 2007 as well, was it not?

A. That’s right.

Q Now, you indicated that she probably had an
aggravation of her pre-existing condition from the
I ncident that she reported on August the 20th of 2007.
A. Correct.

Q \Wat objective findings are there to show that there
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was actual | y an aggravati on of her pre-existing condition
even if she did have a popping event on August the 20'
of 20077?

A. There are none.

Q As | understand, she had the effusion before August
t he 20'", 2007. She had the swelling before as well as
the severe left knee pain, is that right?

A. That’'s right.

ADJUDICATION

A. Evidentiary bjections

At the time of the hearing, the claimant proffered as
exhibits into evidence the First Report of Injury or Illness (Form
AR-1), and the Form AR-C. Respondents #1 essentially objected to
these forns being i ntroduced i nto evidence on the ground that there
i s sone case | aw that indicates that these should not be introduced
as exhibits since they are actually docunents that are contained in
the Conm ssion’'s file. However, the claimant essentially asserted
that these forns were not being introduced to establish any
particul ar fact, as they were only i ntroduced just as corroboration
of what the claimant’s testi nony woul d be. Hence, to showthat the
cl ai mant had reported the sanme consi stent account of her injury al
along. Pursuant to Ark. Code Ann. 811-9-529, | find that
respondents #1's objection to the adm ssion of the Form AR-1,
shoul d be, and i s hereby sustai ned. Therefore, the FormAR 1 will
not be considered in deciding the i ssues presented in this case, as

it has been excluded from adnm ssion into evidence in this matter.
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Wth respect to the Form AR-C, | find that pursuant to Ark.
Code Ann. 811-9-529, that respondents #1's objection to the
adm ssion of the Form AR-C, should be and is hereby overrul ed.
Therefore, the Form AR-C, is hereby admtted into evidence.
Specifically, based on ny review of this section of the statute,
this formshoul d not be excluded frombeing admtted into evi dence
under Ark. Code Ann. 811-9-529, as it is filed by the claimant
(typically the FormAR-Cis considered a claimfor benefits) rather
t han t he enpl oyer

B. Conpensability

The instant claimant mai ntains that she sustained a
conpensable injury to her left knee, which she categorizes as a
tenporary aggravation of a pre-existing condition, during and in
t he course of her enpl oynent with the respondent - enpl oyer on August
20, 2007.

In workers’ conpensation |aw, an enployer takes the enpl oyee
as he finds him and enpl oynment circunstances that aggravate a pre-
exi sting injury, are conpensabl e. An aggravation, being a new
infjury with an independent cause, nust neet the definition of a
conpensable injury in order to establish conpensability for the

aggravation. Heritage Baptist Tenple v Robison, 82 Ark. App. 460,

120 S.W 3d 150 (2003).
"Conpensabl e i njury" neans an accidental injury causing

physical harm to the body, arising out of and in the course of
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enpl oynent and which requires nedical services or results in
disability or death. Ark. Code Ann. 8§ 11-9-102(4)(A(i). A
conpensable injury nust be established by nedical evidence
supported by objective findings. Ark. Code Ann. 8§ 11-9-102(4)(D).
The cl ai mant must prove by a preponderance of the evidence that she
sust ai ned a conpensable injury. Ark. Code Ann. 811-9-102(4)(E)
(i).

On the basis of the record as a whole, | find that the
claimant failed to establish by a preponderance of the evidence
that she sustained a tenporary aggravation of a pre-existing
condition to her left knee, during and in the course of her
enpl oynent Wi th respondent-enpl oyer on  August 20, 2007.
Specifically, |1 find that there are no objective findings
establishing an aggravation or new injury to the claimant’s |eft
knee.

In the instant matter, | believe the claimant’s testinony that
she experienced a popping while lifting a patient on August 20,
2007, during and in the course of her enploynent with the enpl oyer-
respondent. However, even though | find the claimnt’s testinony
believable in this regard, in order for an injury to be
conpensable, it is necessary for the claimant to offer objective
findings to establish the existence and extent of an injury.

Here, the nedical records denonstrate that on August 17, 2007,

just three days before her work-related incident of August 20,
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2007, the claimnt conplained of severe left knee pain to her
famly physician, Dr. MIligan, which had |lasted for at |east the
|l ast nmonth or so, as it was increasing in intensity. She al so
reported that sonetimes it caused swelling behind the knee, in
front of the knee and down toward the ankle. Dr. MIlligan
specifically noted that there was a trace of effusion, and that
there was sone popliteal tenderness with full ness. When the
claimant first sought energency treatnment for her work incident of
August 20, 2007, she was noted to have mld swelling. Wi | e
swelling is recogni zed as an objective finding, it appears that the
this sanme objective finding, swelling/effusion pre-existed the
August 20, 2007 incident, as it was already present on her August
17, 2007 visit with Dr. MIIigan.

The cl ai mant subsequent|ly underwent an MRl of the | eft knee on
Novenber 26, 2007, whi ch showed sone signal change in the posterior
horn of the nedical neniscus which suggested a high grade
degeneration or contusion, along with sone cartilage |oss on the
medi al conpartnment in that area, and also the patella area on the
side of the patella. Dr. Bowen opined that such findi ngs appeared
to be nore chronic in nature. Considering that the claimnt’s
prior synptons appear to be identical in type and nmagnitude wth
t hose she experienced after the work-rel ated i nci dent, and based on
Dr. Bowen’s expert opinion, | think that it is nore probable than

not that these objective findings are degenerative in nature, and
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are therefore not consistent wwth an acute or traumatic injury. In
addition to this, the finding of joint effusion which was reveal ed
on the MRI, was clearly present prior to the work incident, as Dr.
MIlligan noted this finding just three days prior to the incident.

While | recognized that Dr. Bowen initially opined that the
cl ai mant had suffered an aggravati on of her pre-existing condition
as a result of her work-related incident, he admtted that there
were no objective findings that a traumatic or acute process had
occurred, and that his opinion had been based on an inaccurate
hi story provided to himby the claimant of no prior problens wth
her knee.

In sum while the claimnt nmay have experienced a popping
during the work-rel ated i nci dent, she has failed to offer objective
medi cal findings establishing an tenporary aggravation of a
preexi sting-condition. Absent objective medical findings
establishing any acute or traumatic injury, the clainmnt cannot
nmeet her burden of proving by a preponderance of the evidence that
she suffered a conpensable left knee injury. Sinply stated, the
claimant failed to present any proof of changes related to the
al | eged August 20, 2007 incident, through new objective findings.

Therefore, her claim nust be, and is hereby respectfully

di sm ssed.
C. Est oppe

The cl ai mant essentially asserts that respondents #1 should
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be estopped fromdenying liability for the treatnment provided to
the claimant by St. Anthony’s Medical Center (St. Vincent Health
Systen), on August 20,2007; the treatnment provided by Dr. Stephen
Carter on August 24, 2007; and the treatnent rendered by Dr. Scott
Smth on August 29, 2007. She further asserts that Dr. Carter
referred her to Dr. Smith before respondents #1 controverted the
claim

It is well-settled that where an enployer has pronpted/or
caused the claimant to incur nedical expenses, the enployer is
responsible for the cost of treatnent rendered to the claimnt
notw t hstandi ng the fact that the claimant’s i njury has been found

to be nonconpensable. See Southern Hospitalities v. Britain, 54

Ark. App. 318, 925 S.W 2d 81 (1996).

The evidence in the present matter denonstrates that the
cl ai mant received treatnment fromSt. Anthony’s Medi cal Center, Dr.
St ephen Carter, and Dr. Scott Smith on the aforenentioned dates
pursuant to directives fromthe respondent-enpl oyer. Therefore, |
find that respondents #1 are responsible for all the nedical
expenses, which resulted fromsaid visits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Wirkers’ Conpensation Conmm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer-carrier relationship existed
on August 20, 2007, and at all other relevant tines.

3. At the tinme of the alleged injury, the clainmant’s
aver age weekly wage was $330. 00, which would yield a
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weekly tenporary total disability rate of $220. 00.

4. The Form AR-1 was excluded from adm ssion into
evi dence, however, the Form AR-C was admtted into
evi dence.

5. The claimhas been controverted its entirety.

6. The claimant failed to prove by preponderance of the
credi bl e evi dence that she sustai ned an aggravati on/
new injury to her left knee, during and in the
course of her enploynment with the respondent-enpl oyer.

7. Respondents #1 are liable for the aforenentioned
medi cal expenses that the claimant incurred as a
result of respondents #1 having directed such
treatnment, notw thstanding the fact that the

claimant’s all eged injury has been found not
to be conpensabl e.

ORDER

The claimant has failed to prove by a preponderance of the
evi dence that she suffered a conpensable left knee injury while
enpl oyed by the respondent-enployer on August 20, 2007
Specifically, there are no objective nedical findings establishing
an aggravation and or new injury of the left knee. Therefore, for
the reasons discussed herein, this claimnust be, and hereby is,
respectful ly denied and di sm ssed.

However, respondents #1 are directed to pay for all the
medi cal expenses incurred by the claimnt pursuant to directives
from her enpl oyer set forth herein this Opinion.

IT IS SO ORDERED.
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CHANDRA HICKS
Administrative Law Judge

CH/ml
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