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Harrison, Boone County, Arkansas.

Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Curtis L. Nebben, Attorney at Law, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On September 16, 2008, the above-captioned claim was heard in Harrison,

Arkansas.  A prehearing conference took place on July 28, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents added an additional stipulation, resulting in the following

five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.



Laking - F600208 2

2. The Administrative Law Judge’s opinion dated May 16, 2007 and Full

Commission opinion dated September 27, 2007 (which was not appealed)

are the law of the case and res judicata.

3. In the prior opinions, the Claimant proved he sustained compensable injuries

and entitled to temporary total disability from December 30, 2005 through

February 3, 2006.

4. In the prior opinion, Claimant proved that all treatment of record, except for

the treatment provided by Dr. Ron Revard, was reasonably necessary in

connection with the compensable injury.

5. Claimant’s attorney was awarded an attorney’s fee on temporary total

disability and an additional $500.00 for prevailing on appeal.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant stated that he was reserving that portion of the first issue related to

reimbursement for mileage.  The following were litigated:

1. Whether Claimant is entitled to reimbursement for out-of-pocket expenses

he has incurred in connection with the treatment of his compensable injury.

2. In the event Claimant proves his entitlement to reimbursement, in what

manner should he be reimbursed?

3. Whether Healthcare Recoveries is entitled to payment of their subrogation

interest.
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Contentions

Claimant.  Claimant modified his first contention when he reserved the issue

concerning mileage expenses.  The three now read as follows:

1. Claimant contends he is entitled to reimbursement for out-of-pocket

expenses.

2. Claimant contends that Health Care Recoveries is entitled to payment of

their subrogation interest.

2. Claimant argues that AWCC R. 099.30(J) clearly states the employee shall

be fully reimbursed by the carrier.  Additionally, Claimant requests this

Commission determine the amount of subrogation and order the carrier to

hold said amount in reserves for five years in accordance with Ark. Code

Ann. § 11-9-411 (Repl. 2002).

Respondents:

1. Respondents contend that they have properly paid the award and all

subrogation interests.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witnesses and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement for his payment for his out-of-pocket expenses he incurred

for the treatment he received that is documented in his Exhibit 1, except for

treatment by Drs. Van Smith, Ron Revard, and the Harrison Cardiology

Clinic.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement of his payment to replace his eyeglasses, which were

damaged in the course of the December 30, 2005 assault that was found to

be compensable in the previous hearing.

5. The issue concerning whether Respondents’ method of reimbursement in

this case was permissible under the law is irrelevant and will not be

addressed because Claimant has not been “fully reimbursed” by the self-

insured Respondent under AWCC R. 099.30(J).  Unfortunately, despite his

providers being repaid by Respondents months ago, and in many instances

over one year prior to the hearing, Claimant gave credible testimony that

such payments have resulted in his receiving only one refund and in an

amount of less than $100.00.  Hence, Claimant is still owed by Respondents

for his out-of-pocket expenses that have been awarded.

6. Respondents are entitled to an offset under Ark. Code Ann. § 11-9-411(a)

(Repl. 2002) for monies paid for the reasonable and necessary medical

treatment that was covered under Claimant’s group health insurance.
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7. Because this claim is not at present involved in a joint petition, the issue of

whether Healthcare Recoveries is entitled to payment of a subrogation

interest under Ark. Code Ann. § 11-9-411(c) (Repl. 2002) will not be

addressed but will be considered a reserved issue.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the pre-hearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a list of mileage

expenses, co-pays, explanations of benefits, copies of a check register and cancelled

checks, and medical billing statements, consisting of one index page and 30 numbered

pages thereafter; Claimant’s Exhibit 2, documentation of Healthcare Recoveries

concerning Claimant, consisting of one index page and five numbered pages thereafter;

Claimant’s Exhibit 3, Claimant’s brief submitted at the hearing, consisting of five

unnumbered pages; Respondents’ Exhibit 1, a compilation of invoices consisting of nine

numbered pages (Respondents’ counsel represented that the redacted items in the exhibit

pertain to his fees and are not at issue); and Respondents’ Exhibit 2, Respondents’ post-

hearing brief, consisting of four numbered pages.  In addition, and without objection, I

incorporated by reference the transcript of the March 20, 2007 hearing on the claim,

administrative law judge opinion of May 16, 2007, and the September 27, 2007 Full

Commission opinion.
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Testimony

George Laking.  Laking testified that he was the claimant in the previous hearing

under this claim, and was found to have compensable injuries.  Claimant is no longer

working for Respondent Wal-Mart.  For the last 16 months, he has been employed at North

Arkansas College.

Shown Claimant’s Exhibit 1, he identified the first three pages as a listing of out-of-

pocket expenses has incurred in connection with the treatment of his compensable injuries.

He used his checkbook as a reference.  Claimant identified the EOBs, checks, and items

from the check register as being in connection with this treatment.  His check to the Wal-

Mart Vision Center was for the replacement of his eyeglasses that were destroyed when

he was assaulted in connection with his compensable injury.  Claimant admitted that he

was not aware that the cardiology testing by Dr. Ron Revard at the Harrison Cardiology

Clinic was not found to be reasonable and necessary.  He testified that there are no

outstanding balances with any provider in connection with the treatment of his

compensable injuries–he paid all of the co-pays.  However, Respondents have not

reimbursed him for any of his out-of-pocket treatment expenses.  He stated that he has

received two checks from his providers, and suspected that they may have been refunds

of earlier payments he made to them.  Claimant testified that despite his education, he is

not knowledgeable concerning how to obtain refunds from providers, and would not know

how to proceed if they were to refuse his requests.

When questioned by Respondents, Claimant stated that he is not denying that

Respondents have paid some of his medical bills in connection with this claim.  But he was
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not aware that he could approach his providers and ask for a refund of what he had paid

them.  He has not asked his attorney to do this.

With respect to his glasses, Claimant testified that he only received glasses at the

Wal-Mart Vision Center.  He underwent an eye examination at the Kilgore Vision Center

on January 4, 2006 because he had “floaters” in his eye following the compensable assault

and there was fear that his vision was affected.  Dr. Van Smith is a neurologist.  Dr. Kevin

Jackson referred him there.  Claimant attempted to get his group health insurance he had

through Respondent Wal-Mart, Blue Advantage, to cover the treatment of his injuries, but

this was denied.  Claimant paid everything out of his own pocket.  However, he was unable

to explain why Blue Advantage of Health Care Recoveries is making a subrogation claim

in connection with this claim.

Under further questioning from his attorney, Claimant expressed confusion and

changed his testimony to state that Healthcare Recoveries is attempting to recover monies

because Blue Advantage actually did cover his treatment, and that he only paid out-of-

pocket expenses and co-pays.

When questioned by me, Claimant stated that he was not aware that Respondent

Wal-Mart had paid any of his providers–he was not familiar with the contents of

Respondents’ Exhibit 1.  But after reviewing the document, he stated:  “That appears, it

would appear from this that Wal-Mart has paid basically what I paid also.  That is to say

that the doctors and providers were paid twice.  Once by me and once by Wal-Mart.”  He

clarified that he is only asking for reimbursement of what he personally paid for.  Claimant

could not recall which providers sent him checks, but stated that once he received the

second one he was no longer certain that they were for overpayments by him.  He cashed
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the checks.  Later in his testimony, he located a line item in his check register, part of

Claimant’s Exhibit 1, that reflected a $100.00 refund on August 24, 2006–prior to the

litigation of the claim.  He recalled that the other check was for a smaller amount.  Claimant

also remembered receiving a third check, a large one, that was not cashed, but was

instead forwarded to his attorney.  His counsel at the hearing represented that the check

was for $2,057.00 made out to Healthcare Recoveries and to Claimant.  The check was

returned and voided.

With respect to his treatment at Kilgore Vision Center, Claimant stated that he wrote

a check to pay for it and that his only documentation from the center that he could located

was a letter that was admitted in the first hearing.  The only document of his treatment by

Dr. Smith was a check he wrote him for $100.00 on April 10, 2006.

Respondents called no witnesses.

Documents

Claimant’s Exhibit 1.  The first three pages of this exhibit are worksheets prepared

by Claimant that detail his out-of-pocket expenses and mileage in connection with

treatment he received in 2006.  He has also included EOBs from Blue Advantage that

show that his insurance covered services rendered in 2006–the same period as the

treatment he underwent for his compensable injuries.  The exhibit also contains copies of

his check register and checks written in 2006 that reflect payments to, inter alia, medical

providers.  He has included statements from providers for radiological, ophthalmological,

and other medical treatments during this period.
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Claimant’s Exhibit 2.  The exhibit is comprised of a letter and spreadsheet from

Healthcare Recoveries detailing what it asserts are benefits Blue Advantage provided in

connection with his December 30, 2005 injury.

Claimant’s Exhibit 3.  This is Claimant’s brief that was offered at the September 16,

2008 hearing.

Respondents’ Exhibit 1.  The exhibit is a record of payments made by Respondent

Wal-Mart in connection with this claim.  Included are payments to Eagle Heights Clinic,

Surgical Associates, Radiology Associates, and North Arkansas Regional Medical Center.

There is also a record of a check in the amount of $2,057.67 being paid to Claimant on

November 5, 2007, and credited on December 4, 2007 because it was “pd wrong provider.”

It also shows that Claimant was paid $28.86 for mileage reimbursement.

Respondents’ Exhibit 2.  This is Respondents’ post-hearing brief.

ADJUDICATION

By way of background, on May 16, 2007, I issued an opinion on this claim that

contained the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

compensable injuries to his head and shoulder on December 30, 2005.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his neck on December 30, 2005.
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5. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from December 30, 2005 to January 10,

2006 at the stipulated rate of $224.00 per week.

6. Claimant has proven by a preponderance of the evidence that the treatment

that was rendered to him as set forth in the medical record evidence, with the

exception of the examination by the cardiologist, Dr. Ron Revard, was

reasonable and necessary.

7. The Claimant’s counsel, the Hon. Steven McNeely, should be awarded the

maximum attorney’s fee on all indemnity benefits awarded herein, pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

The Full Commission on September 27, 2007 issued an opinion that affirmed my

opinion in all respects except that it modified the finding on temporary total disability

benefits to award Claimant benefits through February 3, 2006.  No appeal was taken from

this decision.  Hence, I am bound by the above findings, as modified, under the Law of the

Case Doctrine.  See Thurman v. Clarke Indust., Inc., 45 Ark. App. 87, 872 S.W.2d 418

(1994).

A. Reimbursement of Claimant for Out-Of-Pocket Expenses

Claimant has contended that he entitled to reimbursement for out-of-pocket

expenses he incurred in connection with the treatment of his compensable injuries.  In

support of this, he has cited AWCC R. 30(J).  I will consider this issue apart from the

second–which deals with in what manner Claimant should be reimbursed.  Respondents,

through counsel, made clear at the hearing that they do not controvert their liability for any

treatment that was found to be reasonable and necessary in the earlier proceeding.  They
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have only questioned the issues concerning Claimant’s glasses and ophthalmological care,

and his visit to Dr. Van Smith, who Claimant testified is a neurologist he saw pursuant to

a referral by Dr. Kevin Jackson.

According to the rule cited above:

Notwithstanding any other provision of this rule, if an employee has
personally paid for a health care service and at a later date a carrier is
determined to be responsible for the payment, then the employee shall be
fully reimbursed by the carrier.

AWCC R. 099.30(J).  “Carrier” is defined as including “a self-insured employer authorized

to carry on the business of workers’ compensation insurance in [Arkansas].”  Id. R.

099.30(F)(7).  Hence, Respondent Wal-Mart falls within the ambit of this provision.  With

respect to the health care services for which it has been found to be responsible, I found

as follows in the May 16, 2007 opinion:

Claimant contends that he is entitled to the payment of outstanding medical
bills, mileage, and prescriptions.  Arkansas Code Annotated § 11-9-508(a)
provides that an employer shall provide for an injured employee such
medical treatment as may be necessary in connection with the injury
received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,
120 S.W.3d 153 (2003).  But employers are liable only for such treatment
and services as are deemed necessary for the treatment of the claimant’s
injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).
The claimant must prove by a preponderance of the evidence that medical
treatment is reasonable and necessary for the treatment of a compensable
injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13
S.W.3d 218 (2000).  What constitutes reasonable and necessary medical
treatment is a question of fact for the Commission.  White Consolidated
Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut
Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Based upon a review of the medical records in evidence, I find that all of the
treatments of Claimant’s head and shoulder documented therein were
reasonable and necessary.  In so finding, I note that, while  Dr. Langston
found following Claimant’s surgery that the shoulder swelling was not a
hematoma secondary to trauma, but rather a posterior shoulder lipoma, the
swelling in the shoulder did not appear until after the assault, and was
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closely related in time to it.  Moreover, Dr. Jackson in his August 8, 2006
letter opined that the shoulder condition was related to the December 30,
2005 injury.  This opinion was stated with a reasonable degree of medical
certainty under Wal-Mart v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522
(1999).

As for Claimant’s referral and assessment by an ophthalmologist, I find that
while the examination ultimately revealed no eye problem, in light of the
documented significant bruising about both of his eyes, and his complaints
of blurred and spotty vision in the left eye, this examination was reasonable
and necessary.

Finally, with reference to Claimant’s examination by a cardiologist, I do not
find that  his treatment was causally related to his compensable injuries.

In summary, all of Claimant’s treatment that was documented in the exhibits of the first

hearing, which the transcript thereof has been blue-backed to the record here, was found

to be reasonable and necessary with one notable exception:  Claimant’s cardiological

examination/treatment.  Thus, any expenses he incurred in connection with the Harrison

Cardiology Clinic and Dr. Revard are not reimbursable.  Moreover, as Respondents’

counsel noted at the second hearing, Dr. Smith’s treatment was not addressed, as it

should have been, at the first hearing–and whether such treatment was reasonable and

necessary was not raised in this hearing as well.  Therefore, I do not find Respondents to

be liable for it.  As for the balance of the expenses Claimant has detailed on pages two and

three of his Exhibit 1, I find that he has proven by a preponderance of the evidence, per

Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), that Respondent Wal-Mart is liable for the

payment of them.  This includes the replacement of Claimant’s eyeglasses, which were

broken in the December 30, 2005 assault.  I find the glasses to be reasonably necessary

under Ark. Code Ann. § 11-9-508(a) (Repl. 2002), which provides in pertinent part that

“[t]he employer shall promptly provide for an injured employee . . . eyeglasses . . . and
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other apparatus as may be reasonably necessary in connection with the injury received by

the employee.”

B. Method of Reimbursement

The question then necessarily becomes, how is the reimbursement of Claimant for

his out-of-pocket expenses to be accomplished?  It is clear that in determining this issue,

Rule 30 controls.  In Burlington Indus. v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126

(1998)(hereinafter “Burlington I”), a panel of the Arkansas Court of Appeals split 3-3,

resulting in the affirmance of the Full Commission.  The opinion by the panel supporting

affirmance stated in strong language that by controverting a claim, a workers’

compensation carrier waives its right to avail itself of Rule 30.  The Arkansas Supreme

Court, however, reversed this decision in Burlington Indus. v. Pickett, 336 Ark. 515, 988

S.W.2d 3 (1999)(hereinafter “Burlington II”),.  In so doing, the court stated that “there is

nothing in Rule 30 which implies its requirements are discretionary.”  Id.  The Supreme

Court explained the purpose of the rule:

Rule 30 contemplates carriers having medical bills submitted to them
according to certain guidelines which would enable them to verify the merit
and accuracy of claims.  It is obvious that the design of the Rule is to control
medical costs for the benefit of all affected by workers’ compensation laws.

Id.  However, the court did not address how a claimant should be reimbursed, as that

portion of the decision was not appealed.

Claimant argues that Rule 30(J) evinces the reimbursement of a claimant being

made directly by the carrier.  In contrast, Respondents contend that the reimbursement

may be accomplished by the carrier paying the providers under the Rule 30 fee schedule,

and that those providers in turn should refund Claimant the monies he paid them.
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Respondents in this case, as shown by Respondents’ Exhibit 1, have already employed

this method in this case.

As stated above, Rule 30(J) reads:

Notwithstanding any other provision of this rule, if an employee has personally
paid for a health care service and at a later date a carrier is determined to be
responsible for the payment, then the employee shall be fully reimbursed by the
carrier.

Whether or not the indirect process of reimbursement proposed by Respondents is

permissible under the rule is irrelevant in this case and will not be addressed because,

even if permissible, the method has not resulted in Claimant being “fully reimbursed” by the

carrier–Respondent Wal-Mart.  The evidence before me shows that, notwithstanding the

fact that Respondents issued payment to Claimant’s providers on August, November and

December of 2007 and the last payment occurred on March 4, 2008, Claimant credibly

testified that at most he has received one refund from a provider, and for an amount less

than $100.00 (the other refund predated the first hearing on the claim).  To satisfy Rule

30(J) in this instance, Respondents should reimburse Claimant directly for his out-of-pocket

expenses awarded above, minus $100.00 to cover the earlier refund.  They should also

undertake to recover  these monies from the providers.

C. Offset and Subrogation

Claimant’s confusing testimony aside, it is clear from the evidence that his group

insurance provider, Blue Advantage, paid for much of his treatment.  The amounts paid by

Claimant in his Exhibit 1 show, however, that he paid more than mere co-pays in

connection with much of his treatment.  Claimant’s Exhibit 2 contains consolidated

statements of benefits from Healthcare Recoveries that purport to show what Blue
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Advantage paid in connection with the care of Claimant’s compensable injuries.  Ark. Code

Ann. § 11-9-411(a) (Repl. 2002) states that the respondent in a Workers’ Compensation

Claim is entitled to an offset against benefits paid by group insurance carriers.  This is so

even where the plan is self-funded and both the employer and the employee contribute to

it.  Dooley v. Automated Conveyor Sys., Inc. 84 Ark. App. 412, 143 S.W.3d 585 (2004). 

Even though the parties have not raised this issue, § 11-9-411(a) “applies summarily and

does not require an affirmative pleading by the respondent.”  Henson v. Gen. Elec., 2006

AWCC 147, Claim No. F106883 (Full Commission Opinion filed August 31, 2006), rev’d

on other grounds, 99 Ark. App. 129, ___ S.W.3d ___ (2007)(quoting  Brister v. L.R.

Wastewater Util., 2005 AWCC 189, Claim No. E607106 (Full Commission Opinion filed

September 19, 2005)).  Here, Respondents are entitled to an offset for these benefits.

Section 11-9-411(c)(2) provides that in the event that the claimant is unable to

produce releases of subrogation interests, the Commission shall determine the amount of

such claims and shall direct the carrier or self-insured employer to hold such sums in

reserve for a period of five years.  However, this provision deals with situations where the

parties are seeking to resolve a claim by joint petition.  See, e.g., Thompson v. City of

Bentonville, 2005 AWCC 179, Claims Nos. E901941, E911438, and E911439 (Full

Commission Opinion filed September 8, 2005).  Because no joint petition is involved here,

I will not address this issue but rather treat it as a reserved one.  I note that the evidence

shows that Respondent Wal-Mart issued a check in the amount of $2,057.00 made out to

Healthcare Recoveries and to Claimant, but the check was returned and voided.
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CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above. All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


