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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. F704313

TIMOTHY KIRBY, EMPLOYEE CLAIMANT

IC CORPORATION,    
SELF-INSURED EMPLOYER                                  RESPONDENT 

                               

OPINION FILED FEBRUARY 28, 2008

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on December 21, 2007, in Conway, Faulkner County, Arkansas.

The claimant was represented by The Honorable Thomas Mickel,
Attorney at Law, Conway, Arkansas.   

The respondent was represented by The Honorable John Davis,
Attorney at Law, Little Rock, Arkansas.
   

                      STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 21,

2007, in Conway, Arkansas.  A Prehearing Order was entered in

this case on October 29, 2007.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference or at the time of the

hearing, these are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer relationship existed at all
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relevant times, including March 13, 2007.

3.  The parties will stipulate to the compensation rates.

4.  The claim has been controverted in its entirety.

By agreement of the parties, the issues to be presented at the

hearing are as follows:

1.  Whether the claimant sustained bilateral carpal tunnel

injuries to his wrists on March 13, 2007. 

2.  Whether claimant is entitled to medical benefits.

3.  Temporary total disability benefits are reserved.

4.  Controverted attorney’s fee.

5.  Whether the claim is barred by the statute of limitations.

     6.  Whether the respondent is entitled to a setoff for short-

term disability.   

The claimant contends that he is employed as a production lead

person with the employer, working on a bus chassis line.  Claimant

is required to engage in rapid, repetitive motion with both of his

arms and he must use impact wrenches, clamps and zip ties.

Claimant has been diagnosed with bilateral carpal tunnel syndrome,

worse on the left.  He has treated with his family doctor, Dr. John

Dobbs and Dr. Stephen Long, who has referred the claimant to Dr.

Michael Moore for surgical treatment of his bilateral carpal tunnel

syndrome.  Claimant contends that the major cause of his need for

medical treatment and expected temporary and permanent disability

is his job activities. Claimant contends that the respondent has
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controverted this claim with respect to the benefits claimed at

present; therefore, claimant contends he is entitled to the maximum

attorney’s fees on all benefits awarded.  Claimant contends that

the statute of limitations has not run in this claim because the

claimant’s claim is for a new injury.  In the alternative, the

claimant contends that his May of 2002 injury was aggravated by the

his March of 2007 injury. 

Respondent contends that the claimant did not sustain a

compensable injury in the course and scope of his employment on or

about March 13, 2007.  Respondent reserves the right to amend its

contentions.  Respondent contends that the claim is barred by the

statute of limitations. In the alternative, the respondent 

contends that if the claimant sustained a compensable injury in the

course and scope of his employment in May of 2002, the claim is

barred by the statute of limitations. 

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of October 29, 2007, the

claimant’s Response to the Prehearing Questionnaire, and the

respondent’s Response to the Prehearing Questionnaire, these all

have been marked as Commission’s Exhibit No. 1.  The claimant’s

medical packet was marked as Claimant’s Exhibit No. 1.           

The following witness testified at the hearing: the claimant.

                          DISCUSSION

The claimant, age 48 (9/15/59), has worked for the respondent
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for approximately 25 years.  He is left-hand dominant.  The 

claimant testified that his current job title is that of

production lead person.  

     With respect to the various jobs that he has held while 

working for the respondent, the claimant testified that during his

first  year of employment with the respondent, he worked what is

called an auxiliary.  In this position, he filled in wherever they

had an absence.  Then for the next eight years, he worked as a

rivet driver in the skin department where they put dioxide metal on

the buses.  According to the claimant, for the remainder of the

time, he has worked on the chassis line.  Initially, the claimant

performed duties on the assembly line.  He was promoted to a lead

person on the chassis line, and has worked the same line for about

12 years or so.  According to the claimant, the chassis line,

basically makes the frame that holds the engine, transmission, and

the things that the body sits on.  He admitted that this is a line

production kind of a job.         

     The claimant testified that in this position, he is required

to use wrenches, air powered impact tools and screwdrivers.   

According to the claimant, some of the impact tools are battery

operated for small things like clamping up hoses and harnesses, and

things of that nature.

     He testified that in his current position as lead person, he

has to make certain that employees have sufficient supplies and
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tools to perform their job duties.  He also testified that he has

to fill in for employees wherein he is required to use vibrating

hand tools, clamps, wrenches, drills and other impact tools.  The

claimant works 10 hours a day, on the day shift, as he gets two 15-

minute breaks and a 30-minute lunch break.  He maintains that his

work has been pretty strenuous throughout the 25 years that he has

been with the company.

     The claimant admitted to having problems with his hands in

2002.  He testified that he mostly had problems with tingling in

his hands, which resulted in him going to see the company doctor,

Dr. Long.  According to the claimant, his hand problems were

aggravated when installing clamps, wherein he was required to put

them around a group of harnesses and squeeze them together in order

to get the bolt into the bracket that holds it in place.  During

this period of time, the claimant testified he had severe

tendinitis in his left elbow.  He admitted to seeing Dr. Long back

on May 15th of 2002.  The claimant testified that to the best of

his knowledge, he was given splints to sleep in to keep his hands

straight at night and over-the-counter medication, Aleve or

Ibuprofen as needed.                 

The claimant admitted he engages in bowling as a hobby.

According to the claimant, he does not practice bowling, however,

he did admit that he plays three games each night.  The claimant

maintains that he does not recall having problems with his hands
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while bowling.  However, he did admit that bowling aggravated the

tendinitis in his elbow.  He denied ever seeing an orthopedic or 

specialist for his carpal tunnel in 2002.  The claimant attributed

his 2002 symptoms to the splints.       

     He testified that in March of 2007, management changed the 

way things were done on the line.  According to the claimant,

staffing was reduced to the point that he and the other lead people

on their lines were having to fill in on jobs virtually every day.

In comparison to before he had to start filling in every day for

absent employees, the claimant testified he would use impact tools

as little as once a week, but it would vary due to absenteeism.  He

testified that progressing from 2006 into 2007, he would use impact

tools four days a week, during a 10-hour shift.

     According to the claimant, before he sought treatment from Dr.

Long in March of 2007, he cannot pinpoint the exact time when he 

started feeling more symptoms, as it was a gradual thing over time

until the point that he felt like he needed to go see him.   The

claimant admitted to being referred to Dr. Michael Moore, and to

going under his health insurance. He also admitted to being

referred by Dr. Moore, to Dr. Rutherford, who conducted an EMG  

test.  According to the claimant, on July 7th, Dr. Moore did a

carpal tunnel release on his left hand.  The claimant admitted to

being off work, seven weeks due to the surgery, as he was released

to return to work on August 21st.  Although the claimant admitted
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to having a little soreness of the left hand, he felt that this was

not unusual.  

    In comparing his 2002 symptoms with his 2007 symptoms, the

claimant felt that in 2002, his hands would tingle, but he never

had any numbness at that point.  He also felt that the over-the-

counter medication and sleeping in the splints helped.  However,

when the claimant went back to see Dr. Long the last time (2007),

He testified his hands had started going to sleep at night in spite

of the splints, and he had a little numbness in his fingers.     

     He essentially admitted that he was bowling in a recreational

league during the time when he went to see Dr. Long in March of

2007.  At which point, he was bowling three games each Tuesday

night, but he denied having practiced prior to his games.  The

claimant denied that bowling really affected his arm, except for a

little bit of soreness.  According to the claimant, if it bothered

him very much he would have quit.  

     The claimant did not recall ever skipping bowling in 2002 due

to his hands bothering him, as it never seemed to be an issue.  The

claimant denied telling Dr. Long he had skipped bowling for six

weeks because his hands was hurting.  According to the claimant,

the only injury that ever bothered his bowling was a pulled muscle

in his forearm, which occurred probably in 2003.  

     He essentially admitted he understood that he had been paid 

short-term disability and group health insurance, which would have
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to be reimbursed to the respondent if his claim was found to be

compensable.

     On cross examination, the claimant admitted to having 

testified on direct that in 2002, he only had symptoms of tingling

in his hands.  However, he admitted that if a report dated May 15,

2002, states that “both hands go to sleep,” he had no reason to

believe that the report would not accurately reflect what he said

to the doctor.   The claimant testified that apparently his memory

is faulty.  Although the claimant could not remember how much

assembly work he performed with his hands about a year before the

change in March of 2007, but he felt as time had gone by, it had

been more and more of the assembly work.

     The claimant testified:

Q.  I asked you something I think fairly similar to that
that appears on page nine of your deposition.  And Tom,
you can correct me if I’m wrong.  We were discussing the
period of time, well the two periods of time.  One was
before when you’re, I know this is confusing, before the
one year prior to March of 2007 and then the one year
period up to March of 2007.  On page nine beginning on
line 13, the question was, so let’s go back then a year.
You said the past year it’s been almost 100% of the time
that you’ve actually done hands on assembly work.  Is
that right?  And your answer was yes.  I believe that’s
what you said today.  Is that correct?

A.  I think so.  Yes.

Q.  And I said before that then I know you said that it
varied, but can we come up with a range?  Was it
somewhere, can you give me a percentage range of what it
would be?  And your answer was before that probably 75%.
Do you have any reason to doubt your question on the
deposition, I mean your answer on the deposition that
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day?

A.  No.

     The claimant admitted that when he went to see Dr. Long back

in May of 2002, he suspected at that time, the job at IC

Corporation was causing him to have trouble with his wrists.  The

claimant further admitted that Dr. Long conducted a nerve

conduction study in May of 2002.  Although the claimant would not

admit that Dr. Long told him he had carpal tunnel syndrome in the

left hand, which was worse in his right, he did remember him saying

he had some nerve problems, but was a long way from needing

surgery.  The claimant essentially admitted that in his deposition

testimony, he testified that Dr. Long had actually told in 2002, he

had carpal tunnel syndrome.  He also admitted that Dr. Long told

him to talk to the people at work who had dealt with carpal tunnel

syndrome.  

     He further admitted that Dr. Long gave him splints to wear on

both his wrists in 2002.  He also admitted to having slept in those

splints every night from 2002 until 2007.  The claimant further

testified:                     

Q.  Isn’t it true that your left and right hands and
wrists continued to bother you after you had the nerve
conduction study in 2002, it just got progressively
worse?

A.  Well, there were times which I attributed to the jobs
that I was doing, that it didn’t bother me and other
times that it would.
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Q.  And was that the case from 2002 until 2007 when you
saw Dr. Long in March?

A.  Yes, sir.

Q.  Now during the period from 2002 until 2007, isn’t it
true that there was no change in the type of tools that
you used to perform your job?

A.  That would be dependant on each individual job that
I would have been involved with.

Q.  On your deposition on page 10 I asked you at line 
     two, what about the types of tools that you yourself 
     would use in the assembly process.  Has that changed? 
     And your answer was no, not really.  It’s all impact 
     guns, wrenches.  Do you recall that?

A.  No.  I don’t really recall giving that answer, but it
is basically correct.  All the jobs use impact guns and
wrenches in various amounts depending on which individual
job it is.

     On redirect examination, the claimant admitted that when he

went to see Dr. Long in 2002, he probably told him he was having

trouble holding onto things, and that he was dropping things.  The

claimant denied trouble holding things since his surgery. He

admitted he would not disagree with anything in the medical

records.  

     Upon questioning by the Commission, counsel for the claimant

conceded that only the left hand was at issue due to a positive EMG

finding.  

A review of the medical evidence shows that the claimant

underwent a Nerve Conduction Study on May 15, 2002, with the

following results:



11

Impression of Nerve Conduction Study
The right medial DML and F-wave latency are consistent
with a mild right median neuropathy at the wrist. In
symptomatic patients, the left median DML and F-wave
latency are consistent with a mild left median neuropathy
at the wrist.

The right ulnar DML and F-wave latency may indicate a
right ulnar neuropathy proximal to the wrist (e.g. at the
elbow), a right brachial plexopathy, or a right sided C8-
T1 radiculopathy.  The left ulnar DML is within normal
reference limits.  The left ulnar F-wave was measured,
however latencies could not be assigned. 

In addition, it appears that on May 15, 2002, the claimant

sought treatment from Dr. Stephen Long due to complaints of both

his “hands going to sleep and numbness.”  The claimant also

reported pain in the elbows during the last two weeks.  He also

reported problems with his hands tingling at times.  According to

Dr.  Long’s notes, the claimant’s  pain was mostly localized to his

right wrist and medial elbow.  Dr. Long noted that NCV testing

suggested “bilateral carpal tunnel and right cubital tunnel

syndrome,” which was his assessment at that time.

On June 3, 2002, the claimant was seen by Dr. Long for follow-

up care of his hands.  He noted that the claimant’s hand were 

better after Dosepak.  However, the claimant reported that his

symptoms were worse after bowling and moving boxes.  Dr. Long again

assessed the claimant with “bilateral carpal tunnel syndrome and

right cubital tunnel syndrome,” for which he prescribed Celebrex

and noted he would recommend further evaluation if his symptoms

continued to worsen.  
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     The claimant saw Dr. Long on March 13, 2007, due to bilateral

wrist pain, which had a duration of five years with a gradual

progression of numbness in the hands.  The claimant reported

frequent use of impact tools.  Dr. Long also noted that the

claimant was known to have CTS since 2002, with gradual worsening

of symptoms over the last year, as he was dropping forks at times.

Dr. Long assessed the claimant with “bilateral carpal tunnel

syndrome, left was greater than right,” for which he recommended a

NCV/EMG consultation.

     On May 24, 2007, Dr. Michael Moore reported, in pertinent 

part:

Thank you very much for referring Mr. Kirby for
consultation.  He was seen at the Arkansas Hand Center 
on 05/24/07 for evaluation of his hands.  As you may
remember, he is a pleasant, 47-year-old, left-hand
dominant gentleman who has worked at IC Corporation for
approximately 25 years.  He reports that his job requires
him to perform frequent and forceful gripping using both
hands.  He also  uses power tools.  During the past 5
years, Mr. Kirby has noted occasional numbness in the
fingers of his hands.  He was initially treated with
splinting; he reports his symptoms were stable until the
past year when he has noted pain and numbness in both
hands.  The symptoms awaken him at night even when he
wears the splints.  The left hand symptoms are worse than
the right and are aggravated with work activities.  Mr.
Kirby denies a recent history of trauma.

                      ***** 

X-rays

AP and lateral views of both hands were ordered and were
unremarkable.

Stephen, I agree with your opinion regarding Mr. Kirby.
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His clinical history and physical examinations are
consistent with bilateral carpal tunnel syndrome.

Mr. Kirby’s hands will be evaluated with a nerve
conduction and EMG study.  He will return to the office
following the study at which time we will review his
treatment options.  He can continue his current work
activities prior to his next appointment.  He understands
and agrees with the treatment plan as outlined and all
questions were answered.

     On June 8, 2007, the claimant underwent an EMG study with Dr.

Reginald Rutherford, with the following results:

The nerve conduction study is abnormal demonstrating
evidence for left carpal tunnel syndrome.  Changes are
mild in degree.  Study of the right median nerve is
normal as is study of the ulnar nerve both upper
extremities and electromyographic examination both upper
extremities.  In summary present study demonstrates
evidence for left carpal tunnel syndrome.  Changes are
mild in degree.

     Dr. Moore reported on June 14, 2007, in pertinent part,

the following:

Timothy Kirby was seen at the Arkansas Hand Center on 
     June 14, 2007, for follow up evaluation of his hands.  
     Mr. Kirby has noted pain and numbness in both hands. 
     A NCV/EMG study was consistent with left carpal tunnel
     syndrome.  The right hand was normal.

The review of systems referable to the musculoskeletal
system was otherwise unremarkable and unchanged from the
previous appointment of May 24, 2007.

Mr. Kirby has been treated with conservative measures,
including splinting.  Unfortunately, his pain symptoms
have persisted.  Today, I discussed treatment options
with Mr. Kirby.  The options included splinting, 

     injection and splinting, or carpal tunnel surgery.
     Mr. Kirby felt his left hand symptoms were significant 
     and elected to proceed with left carpal tunnel release.  
     I reviewed the indications, risks, and potential
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     complications of surgical treatment.  All of his 
     questions were answered.  The surgery will be performed
     on July 13, 2007, on an outpatient basis.  Mr. Kirby can    
     continue his current work activities prior to the surgery.

     On July 19, 2007, Dr. Moore wrote:

Timothy Kirby was seen at the Arkansas Hand Center on
07/19/07 approximately 2[sic] weeks following left carpal
tunnel release.  He reports the pain and numbness in his
left hand have a significantly improved.  His wounds have
healed and are without evidence of infection.

The review of systems referable to the musculoskeletal
system is otherwise unremarkable and unchanged from the
previous evaluation on 06/14/07.

Mr. Kirby will begin the therapy protocol for carpal
tunnel surgery to include scar massage, desensitization,
and range of motion exercises.  He will continue to wear
a padded glove or splint as needed for protection.  He
may gradually resume activities as tolerated.

Mr. Kirby will return to the office in 1 [sic] month for
follow-up evaluation.  He understands and agrees with the
treatment plan as outlined and all questions were
answered.

    The claimant returned for follow-up care with Dr. Moore on

August 21, 2007, as the claimant was six weeks out following left

carpal tunnel release.  He reported that the pain in his left hand

had significantly improved.  Although the numbness in the 

claimant’s hand had resolved, he did have some mild palmar pain

symptoms.  Dr. Moore advised the claimant to continue strengthening

exercises and he noted that the claimant’s palmar pain symptoms

would be treated with Ketoprofen gel.  He also released the

claimant to resume regular activities, and directed him to return

to the office if he had any problems in the future.          
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                         ADJUDICATION

     Although the claimant initially asserted a compensable 

gradual onset injury of bilateral carpal tunnel syndrome to his

wrists on March 13, 2007; during the hearing, it appears that the

claimant has amended this contention, and now asserts that he

sustained a compensable gradual onset injury to just his left wrist

on said date.  

     This claim has been controverted in its entirety.  The   

respondent has also raised the issue that the claim is barred by

the statute of limitations.  Since the respondent has never paid

any benefits on the claimant’s alleged injury, this is a claim for

initial benefits.  As a result, the applicable statute of  

limitations provision is set forth in Ark. Code Ann. §11-9-702 (a),

which provides in pertinent part, that a claim for compensation

must be filed within two years from the date of the compensable

injury.  Since the claimant’s alleged injury in the present claim

is a scheduled gradual onset injury, the standard pronounced in

Pina v. Wal-Mart Stores, Inc., 91 Ark. App. 77, 208 S.W. 3d 236

(2005), is controlling.  Pursuant to this standard, a scheduled

gradual onset injury legally commences to run when the injury

became apparent to the claimant.

     On the basis of the record as a whole, the preponderance of

the evidence establishes that the claimant’s left carpal tunnel

syndrome became apparent to him by at least May 15, 2002, while

working for the respondent.  This is established by the medical
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evidence of record and the testimony elicited from the claimant.

Specifically, the medical evidence demonstrates that pursuant to

NCV testing conducted on May 15, 2002, the claimant was assessed

with bilateral carpal tunnel syndrome, for which he was prescribed

medication and  given splints to wear on his hands.  Although the

claimant did not seek continuous treatment for his symptoms from

2002 through 2007, he admitted to wearing the splints every night

on both hands from 2002 through 2007, and he essentially admitted

that his hands got progressively worse during this period of time.

The medical complaints registered by the claimant concerning his

hands, both in 2002 and 2007, have been attributed to his work

activities with the respondent. When the claimant first sought

treatment in 2007 (March 13th), medical records indicate that the

claimant had being experiencing bilateral wrist pain for five

years.  In light of this evidence, considering that the claimant

wore the  splints on both hands every night from 2002 through 2007,

and based on the claimant’s own admission that his hands got

progressively worse from 2002 until 2007, I am persuaded that the

claimant’s  wrist injury became apparent to him by at least May 15,

2002, and never resolved.  As a result, the statute of limitations

for the claimant’s scheduled gradual onset injury legally commenced

to run on May 15, 2002.  However, no documentary evidence has been

presented demonstrating that the claimant filed a claim for

benefits within two years from said date, nor does he assert having

done so.  Therefore, for this reason, I find that this claim is
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barred by the statute of limitations.  In reaching this conclusion,

while I am mindful of fact that the claimant alleges his current

wrists problems occurred on or about March 13, 2007, it is

noteworthy that neither the claimant or the respondent introduced

any documentary evidence of the filing of this claim by way of a

Form AR-C or any other such documentation.  

    Having found that this claim is barred by the statute of

limitations, I further find that the issues of compensability/

aggravation, medical benefits, setoff, and controverted attorney’s

fee are rendered moot.    

           FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all 
         relevant times, including March 13, 2007.

3.  The parties will stipulate to the compensation rates.

4.  The claim has been controverted in its entirety.    
    
     5.  This claim for initial benefits is barred by the 
         statute of limitations, as a result, the issues of
         compensability/aggravation, medical benefits, setoff
         and controverted attorney’s fees are rendered moot.     

     

                           ORDER

     Based on the Findings of Fact and Conclusions of Law set 

forth in this Opinion, this claim must be, and hereby is,

respectfully denied and dismissed.                

 IT IS SO ORDERED.
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__________________________
         CHANDRA HICKS

Administrative Law Judge

CH/ml 
    
 


