BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F410671 & F410670
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ST. MARY' S REG ONAL MEDI CAL

CENTER, EMPLOYER RESPONDENTS NO. 1
SPECI ALTY RI SK SERVI CES,

TPA RESPONDENTS NO. 1
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OPINION FILED MAY 30, 2008

A hearing was held before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS
on April 23, 2008, in Russellville, Pope County, Arkansas.

The cl ai mant was represented by The Honorabl e Laura MKi nnon,
Attorney at Law, Fayetteville, Arkansas.

Respondents no. 1 were represented by The Honorable Melissa Wod,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 was represented by the Honorabl e David Pake,
Attorney at Law, Little Rock, Arkansas. M. Pake waived
participation in the hearing due to the issues being litigated at
this tine.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon April 23,
2008, in Russellville, Arkansas. A Prehearing Order was entered
in this case on January 7, 2008. This Prehearing Order set forth
the stipulations offered by the parties, the issues to be
l[itigated, and their respective contentions.

The follow ng stipulations were submtted by the parties



ei ther during the prehearing conference or at the tinme of the
heari ng, these are hereby accept ed.

1. The Arkansas Wrkers’ Conpensation Comm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer-carrier relationship existed at
all relevant tinmes, including March 10, 2003, and on April 11
2003. (The parties nodified this stipulation at the tinme of the
hearing to exclude the adm ssion of conpensability of any
injury).

3. The parties wll stipulate to claimant’s conpensation
rate at the tine of the hearing or provide briefs on the sane.
(At the time of the hearing, the parties agreed that the
claimant’ s weekly conpensation rate is $440.00 for tenporary
total disability conpensation, and $330.00 for pernmanent parti al
disability).

4. Respondents no. 1 stipulate that they authorized
the claimant’s initial visit of treatnent with Dr. Russell
Allison. Therefore, they further stipulate to pay for this
initial visit.

ISSUES

By agreenent of the parties, the issues to be presented at the
hearing are as foll ows:

1. Conpensability of the claimant’s alleged | ower back, and

cervical spine injury of March 10, 2003 (the claimant al so all eges
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that her |ower back injury may have resulted from the second
incident), and | eft shoulder injury of April 11, 2003.

2. Medical benefits.

3. Medical group’s entitlenent to rei nbursenent/subrogation
t hrough March 12, 2005. (The claimant withdrew this issue at the
time of the hearing).

4. \Wether the group carrier’s subrogation interest ended on
March 12, 2005. (The claimant withdrew this issue at the tine of
heari ng) .

5. Tenporary total disability and/or tenporary partial
disability fromdate of injury until March 12, 2005. (At the tine
of the hearing, the claimant alleged her entitlement to only two
weeks of tenporary total disability conpensation. However, she was
uncertain as the exact dates for this period of disability).

6. \Wether respondents no. 1 are entitled to a setoff under
Ark. Code Ann. 811-9-411 for benefits paid under a group health
care plan.

7. Controversion and an attorney’ s fee.

CONTENTIONS

The cl ai mant contends that she sustai ned a conpensabl e | unbar
injury arising out of and in the course of enploynent with the
respondent / enpl oyer on or about March 10, 2003. C ai mant cont ends
entitlenent to workers’ conpensation benefits as set forth in the

I ssues response in the Prehearing Menorandum and specifically,
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reasonabl e, necessary, and related nedical expenses; tenporary
total disability benefits and/or tenporary partial disability
benefits; permanent partial/total disability benefits (reserved)
and/or rehabilitation benefits (reserved); and controverted
attorney’s fees. Al other benefits are reserved under the Act.

Respondents no. 1 contend that claimant did not sustain a
conmpensabl e injury while working for respondent/enpl oyer on March
10, 2003, or on April 11, 2003. Respondents contend that a group
nmedi cal policy has paid for claimant’s treatnment, and that she has
received short-term disability. Therefore, respondents no. 1
further contend that pursuant to Ark. Code Ann. 811-9-411, they are
entitled to an offset for benefits paid under said polices.

The docunentary evidence submtted in this case consists of
the Commission’s Prehearing Oder of January 7, 2008, the
claimant’s Response to the Prehearing Questionnaire, and
respondents no. 1's Response to the Prehearing Questionnaire, as
these have all been marked as Commi ssion’s Exhibit No. 1. The
claimant’s Medical Packet with index and abstract was narked as
Claimant’s Exhibit No. 1. The claimnt’s Subrogati on Rel ease dated
June 3, 2007, was marked as Claimant’s Exhibit No. 2. Respondents
no. 1's Medi cal Packet was nmarked as Respondents No. 1 s Exhi bit No.
1. Respondents No. 1's Non- Medi cal Packet was marked as
Respondents No. 1's Exhibit No. 2.

The foll owi ng wi tnesses testified at the hearing: the clai mant



and M. Robert King.

DISCUSSION

The cl ai mant, age 60 (4/04/48), has an Associ ate’ s Degree, and
has primary work experience in nursing. She admitted that in March
and April of 2003, she worked for the enployer-respondent as a
staff nurse, in the recovery roomfor surgery.

Wth respect to what happened on March 10, 2003, the cl ai mant
testified that she was taking care of a surgery patient in the
recovery room alone. Specifically, the claimant testified:

| pushed the bed through the double doors that |ead

out of the recovery roominto the surgery area, pushed

the bed through then got to the other end to try to pul

and turn the bed down the hallway. And when | did that

| felt a strong strain or pain in ny |eft back.

She testified that the patient was an adult patient, of
normal size, and the bed was probably a regular hospital bed with
wheel s. According to the claimant, it took quite a bit of effort
to nove the surgery patient, as the patient was a back patient, and
she was trying to be very careful not to bunp the bed as she went
t hrough t he doors.

The cl ai mant descri bed her back pain as being quick, but not
continuing at that nonent. According to the claimant, she |ater
went to a roomto help the surgery crew nove another patient, and
she was not able to pull the patient onto the bed due to back pai n.

As far as discussing her injury, the claimant testified she did

talk to the operating crew, (the circulating nurse, the scrub tech,



and the anesthesia doctor) about her having pulled her back and
that it was hurting. The clainmant further testified that she did
attenpt to help themnove their patient, but was unabl e so they had
her step aside and they did the noving wthout her help. The
clai mant testified that during the remai nder of her shift, she only
recovered the one patient and took himto the room and then she
went hone.

She testified that the next day she had soreness in the back
and | eg. According to the clai mant, the next night she went in and
did a surgery case, and at that time filled out an incident report
and slipped it under the door of the nursing surgery supervisor,
Jack Small. The claimant essentially testified that M. Snal
call ed her the next norning to see how she was doi ng and asked if
she needed to conme in and go to the enmergency room and see the
doctor, but she chose not to go in to the energency room because
she was resting and doi ng okay.

Al t hough the claimant did not renenber the chronol ogy of the
next weeks as far as working, but she did recall having schedul ed
vacation for one week. On return from vacation, she did not
remenber if she worked a full week on days or went directly to
eveni ngs. However, after the Mirch incident, the clainmant
essentially admtted to working up until April 11" wth the
exception of her schedul ed vacation, which was for one week. She

deni ed havi ng sought nedical treatnent during this period of tine.



According to the claimant, she attenpted to nodify her duties at
work during that tinme by being careful to have her fell ow workers
hel p her nove patients and by not noving carts by herself. The
claimant admitted to resting and using heat on her back during
the period fromMarch until April 110 She deni ed having i njured
her back at hone.

Regarding the April 11'" incident, the clainmant testified that
she was taking care of a restless nale patient in the recovery room
during an evening shift on call. The claimant testified that the
mal e pati ent had tubes, an IV and a NGtube in his nose. According
to the claimant, the patient was slinging his arns and trying to
get up out of bed, as she was caring for himal one. Specifically,

the claimant testified:

. And | was reaching from the patient opposite
direction to try to get nedication for this patient who
obviously was in pain. And at that tine | felt a pull in

ny neck and ny shoul der and pain down nmy arm
According to the claimant, this was a sharp pain, which was in the
back of her |eft shoulder and then down the back of her arm The
cl ai mant essentially testified that although this was a quick pain
that left, she still felt some pressure in the shoul der area and
the front area of her chest. The claimant testified that a co-
wor ker (Brenda Randal | s)who cane in to help her a short tinme after,
was afraid she was having a heart attack. She testified that M.
Randal I s hel ped her take the patient to the roomand would not | et

her go hone w thout going to the energency room because of



possible relation to a heart problem The claimnt went to the
enmergency room and was adnitted to the hospital overnight.

She admitted to filing out forms for the first injury, which
was in March and turning themin to Jack Small, but did not recal
filling out an incident report for the second injury. However, the
claimant testified that in this instance, she called B.J. Myers
personal ly, as she is the enployee health nurse.

According to the claimant, she reported the second incident to
B.J. Meyers, and told her about her hospital stay and that she felt
it was related to the other back injury because it was a nuscle
pain. The claimant testified that she asked to see a doctor, and
Ms. Meyers told her she could not be seen under workers’ conp
because it has been too long since her March injury. At which
point, the claimant told Ms. Meyers she woul d see her own doctor
and go from there. Utimately, the claimant testified that M.
Meyers made the appointnent for her to see Dr. Russell Allison and
went to the appointnent with her, and was in the examroomw th her
and answered questions for her. According to the claimant, she
told Dr. Allison that she had been working and did not want a
rel ease to be off work at that time. Although at that tinme, the
cl ai mant conti nued working, she could not renmenber the exact date
she was taken off work. Specifically the claimnt testified:

. | don't know if it was that week or another Dr.

Al'lison put me on sone physical therapy. And | was at

work foll ow ng therapy and ny back went into full spasm
and | was taken off work. | took off work at that tine.



The claimant testified she was off work during this period of
time for a total of six weeks. She further testified that there
were two weeks that she was not taking vacation or sick pay |eave.
However, the claimant could not renenber the exact dates for these
two weeks of |eave w thout pay.

According to the claimant, she called Dr. Allison and she
stopped her physical therapy due to her back going into full
spasns, and tried to send her to a different doctor but she would
have had to wait six weeks after that date. So, instead she stayed
hone in bed not using her back. On the recomendati ons of others,
the claimant testified that she called Dr. Bruce Brown and he
agreed to see her. The claimant testified that Dr. Brown ordered
different physical therapy treatnment for her at Lane Physical
Therapy, and eventually sent her to a Little Rock doctor, Dr. Julia
McCoy. The claimant testified that Dr. McCoy did sone testing for
carpal tunnel problens and al so saw her regarding the pain in her
shoul der, for which she directed her to see Dr. Annette Meador for
some trigger point injections. She admtted to seeing Dr. Vall ey,
a pain doctor in Russellville, prior to seeing Dr. Meador, but he
eventually left and at that point, the insurance conpany all owed
her to see Dr. Meador. The claimant admtted to seeing her famly
doctor, Dr. TimJohnson for her injury.

Wth respect to the tinme period fromApril 2003 until Decenber

2005, froman injury standpoint, the claimnt testified that she



continued to have pain in her back and shoul ders. According to the
claimant, she had to work with her co-workers and have their help
in nmoving patients in order not to stress and re-injure her back.
The claimant admitted that during the course of this two-year
period, she did not have any nodified work duty, nor did any doctor
have her on any restrictions. She deni ed having done anythi ng at
honme during this two-year period to injure her back, neck or
shoul der.

The claimant admtted to being involved in a notor vehicle
acci dent approxi mately sone 12 years ago. She further admtted to
havi ng recei ved nedical treatnent for this injury fromDr. Lowery,
who put her on physical therapy for a few nonths. The cl ai mant
denied having mssed any tinme from work due to this injury.
However, she essentially admtted that the body areas affected as
a result of this car accident, included her |ow back, |egs, the
calves in her legs and left |ow back, but she denied that it
involved the same area of the back as her alleged conpensabl e
i njury.

After having received the initial treatnment after the car
acci dent, the clainmant deni ed any subsequent treatnent during the
next 13 years for this injury. She al so denied any subsequent
physi cal probl ens perform ng her work activities as a nurse during
this tinme period.

On cross examnation, the claimant admtted to an incident in
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Decenber 2005 whi | e wor ki ng for the enpl oyer-respondent. According
to the claimant, this incident involved the lifting of a piece of
equi pnent, an |V, and a nonitoring device from a pole, shoul der
height or a little bit higher. The clainmant admtted she has not
filed a claimfor this incident.

The claimant adnmitted that the March 10'" i nci dent occurred as
she was taking a patient fromthe recovery roomto his room The
claimant further admtted to having experienced a pull on the left
side of her lower back. She admtted to conpleting a report and
putting it under Jack Small’s door. The claimant also admtted to
telling M. Small she did not need any treatnent. She admtted to
not getting any treatnent until April

She adnmitted that during the April 11'" incident, she had pain
in her left shoulder down her left arm The claimant testified
that incident took place on a Friday night during a call weekend.
She admitted that after this, she kept working full duty.

The claimant admtted that the treatnent she received after
seeing Dr. Allison was treatnent that she sought on her own, as she
di d not make Ms. Meyers aware of this treatnent. She also admtted
to having fil ed everything on her personal insurance. The clai mant
testified that she could not recall if Dr. Allison actually took
her off work during the six-week period of tinme that she was off.

She essentially admtted that there has not been any

recommended treatnent that she has not had. She admtted that Dr.
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Allison sent her for MAI’'s of the cervical spine and thoracic
spi ne, but she deni ed havi ng seen these reports, which were within
normal ranges. The claimant did not recall telling Dr. Bruce Brown
on June 5, 2003, her back pain had resol ved. However, she admtted
that her back pain around this tinme was better, but not gone.

The claimant did not recall that Dr. Julia McCoy had indicated
in a report dated February 27, 2004 that her cervical and thoracic
probl ens were due to scoliosis or a nuscul ar inbalance. She al so
did not recall that Dr. McCoy had indicated in a report dated My
24'" that there was no history of an accident, and that it was a
spont aneous problemthat she had.

The claimant admtted that the carpal tunnel that Dr. MCoy
tested her for, she is not claimng it as being work-related. The
claimant testified:

Q Dr. Meador also sent you to a Dr. Money. Is that
right?

A Yes.

Q Is that for headaches?

A Yes.

Q Is that related to the claimat all?

A. | was havi ng headaches. |’ mnot sure why. Dr. Meador
sent me to Dr. Money to see if there was a problem

Q And he did various tests?

A. He did sone tests to nmake sure that there was not a
brain problemthat was related to those headaches.

Q His report of January 12'" ‘06 indicates that you re-
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I njured yourself three weeks previously. Wuld that be
t he Decenber of ‘05 injury that you told us about today?

A I'’msorry | didn't hear the date.

Q His report is dated January 12" of ‘ 06.

A  Ckay.

Q Does that sound right, three weeks before?

That sounds right.

Upon bei ng questioned by the Conm ssion, the clai mant
admtted that the two asserted weeks for which she is claimng
tenporary total disability occurred after the April 11'" incident.
She further testified that she was unable to work during this
period of time due to her |eft shoul der and back. According to the
claimant, Dr. Bruce Brown took her off work for the six weeks.
The claimant admtted that her various group health care service
pl ans have paid for the treatnent of her asserted injuries.

The cl ai mant’ s husband, Robert King gave testinony during the
hearing. He testified that between the claimant’s car acci dent and
t he March 2003 i nci dent, he did not observe the clai mant havi ng any
back, neck or shoul der probl ens.

On April 23, 2003, the clainmant was seen by Dr. Russell
Al'lison due to conplaints of back, shoulder, and |left arm pain.
The cl ai mant gave a history of having injured her back on March 10,
2003, while noving a patient, which she reported as bei ng somewhat
better, but it started to hurt higher in the back and even in the

shoul der. The claimnt reported |l eft armpain, for which she had
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recei ved energency treatnent. H's assessnent was “l ow back and

m dback strain,” for which he ordered a physical therapy reginen.

An MRl of the thoracic spine taken on May 1, 2003, with the
foll owi ng i npression: “Negative MRl of the thoracic spine.” Al so,
an MRl of the cervical spine was taken on that same day, with the
foll owi ng i npression, “Mninmal disc ridge conplex |eft paracentral
at C4-C5.”

X-rays were taken of the dorsal spine on May 1, 2003, with an
i npression of “Mninmal thoracic spondylosis.”

A review of the nedical evidence shows that on May 9, 2003,
the clai mant was seen for areturn visit by Dr. Russell Allison due
to conpl aint of back strain. He reported having seen the clai mant

a few days ago in the energency room He noted anong ot her things,

that her MRI's of the cervical spine and thoracic spine were within

normal ranges. He noted in part concerning her physical
exam nation, “... She is able to anbulate, but she stays bent
forward. | did not check specific nuscle strengths, but she was in

obvi ous spasns in the cervical and thoracic area of her back.”
Hi s assessnment was “back strain,” which he further assessed as
being a strain of the nuscles. He also reported that the clai mant
did not appear to have any other abnormalities, nor did he think
she had herniation or sone other problemcausing this.

On May 15, 2003, the clainmant saw Dr. Bruce Brown due to a

chi ef conpl aint of back pain. He reported the foll ow ng concerning
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the claimant’s History of Present Il1]ness:

Wlma is a 55 year old recovery room nurse who has had
pain in her m dback and shoul ders. She has had this off
and on for years but apparently in March she was reachi ng
to nove a bed and the synptons began at that point. She
has some pain radiates into her left arm and sone down
into the |l eft side of her back and upper hip. She denies
any bowel or bl adder dysfunction or significant weakness.
No specific paresthesias to her fingers or feet. Sheis
here for evaluation and treatnment w thout being able to
tolerate PT for only two visits.

* k% *

RECOVIVENDATI ONS:

| don't feel WIlma has any neurologic deficit. | have

recommended that she be seen by PT to work with MedX

and nodalities. | have started her on Vioxx to see if

we can inprove her synptons. | have also given her a

prescription for Utracet to use for pain only at

ni ght, and she wll followp wth us for reeval uation

in three weeks. | have encouraged her to return to

normal activity as quickly as possible and try to

regai n normal function.

The cl ai mant underwent physical therapy treatnent at Lane
Physi cal Therapy Center begi nning on or about May 16, 2003, and
continuing through until January of 2005, which was primarily
due to conpl aints of back, cervical and |left shoul der pain and
rel ated synptons.

On Cctober 21, 2003, the claimant was seen by Dr. Tinothy
Johnson due to pain in the left side of her neck extending into
her shoul der and | ow back. Dr. Johnson reported that
exam nations of the shoul der and back were unremarkable. He
assessed the claimant with, “neck, shoul der, and back pain.” Dr.

Johnson also stated that this was |ikely secondary to nuscle
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spasm

Dr. WIlis Courtney saw t he cl ai mant on Novenber 25, 2003 due
to |l eft sided neck pain associated with | eft upper extremty
pain. Wth respect to exam nation of the neck, he reported,
“Supple. Spasns over the |eft paraspi nous nuscles from her
occi put down to approximately T2.” Dr. WIIlis assessnent was:

1. Cervical/thoracic nyofascial strain.

2. Left upper extremty pain, may be related to #1.

3. MId degenerative disk disease of the cervical

spi ne.

The cl ai mant was seen by Dr. Julia McCoy on February 27,
2004 due to neck and back pain. Dr. MCoy reported, in pertinent
part:

Impression:

1. Right carpal tunnel syndrome: Mich inproved with

carpal tunnel release as per Dr. Brown.

2. Probable cervical and thoracic nyofascial pain

secondary to nuscul ar i nbal ance (thoracol unbar

scoliosis). | had a long discussion with Ms. King

regarding the etiology of her back and neck pain. She

agrees to take her Elavil one at bedtinme every night

and add Flexeril 10 ng at bedtinme. W will arrange for

her to be evaluated by Dr. Annette Meador for trigger

poi nt injections and then hopefully Dr. Meador will

arrange to have sonme physical therapy up in

Russellville through Dr. Brown’s office whenever she is
seen. | will see her again in tw nonths.

An MRl of the lunbar was taken on March 10, 2004, with an
i npression of, “MI|d degenerative change of the vertebral
endpl ates at L4-5. O herw se unrenmarkable |unbar MR .”

On April 20, 2004, the claimant underwent pain evaluation
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and managenent with Dr. Marc Valley. H s assessnent was

“fibronyal gia and nmuscl e spasns,” for which he recommended

trigger point injections in coordination with aggressive physical
t her apy.

The claimant saw Dr. Annette Meador on July 27, 2004 due to
a chief conplaint of |ow back pain. She reported, in part, the
fol | ow ng:

H story of Present Illness

Ms. King is a 56-year-old nurse at St. Mary’ s Regi onal
Medi cal Center. She experienced the sudden onset of
pain in her left back extending fromher neck to her
hi ps on March 10, 2003. She noved a hospital bed thru
doubl e doors and while turning the bed felt a sharp
pull on the left side of her back. The pain has

persi sted. She has been seen by Dr. Mark Valley in the
past who did sonme type of Marcaine injections. These
records are not available. She denies pain or nunbness
in her extremties. She has had physical therapy for
one week on her shoul der. She was doing the Medex
program for back strengthening and | believe is stil
doing so. Her MR of the lunbar spine reveals mld
degenerative changes at L4-L5 and her MRl of the
thoracic spine is normal. She has a mnimal disc ridge
conpl ex paracentrally at C4-C5. She has a noderately
severe carpal tunnel syndrone on the right, based on

t he study of January of 2004.

Wth respect to nyofascial findings, Dr. Meador reported:
There are active trigger points of the left trapezius,
| eft | evator scapula tendon, |eft quadratus | unborum
| eft lunbosacral liganments, and |left gluteus nedius
m ni mus.

Dr. Meador’ s inpression was:

1. Myofacial neck and shoul der pain.
Levator tendinitis.

2.
3. Quadratus lumborumtendinitis.
4. Strain of the left |unbosacral |igament.
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5. Possi bl e degenerative joint disease of the hip.

Dr. Meador recommended that the claimant undergo an x-ray of
the hip, trigger point injections and physical therapy treatnent.

An MRl of the cervical spine was taken on May 17, 2005, with
the follow ng inpression, “Disc ridge conplexes at C4-5 and C5-
6."

ADJUDICATION

The cl ai mant has al | eged conpensabl e injuries occurring on
two separate occasions to three areas of the body, nanely, her
back, neck and |l eft shoulder. | wll address these two incidents
separately.

Specifically, the clainmant contends that on March 10, 2003,
she sustained a specific incident injury to her |ow back and
cervical spine while pushing a hospital bed of a surgery patient
into the recovery area.

She al so contends that she sustained a | ow back injury
(alternatively) and | eft shoulder injury while reaching froma
patient’s opposite direction to get pain nedication for the
patient on April 11, 2003.

"Conpensabl e i njury” means an accidental injury causing
physi cal harmto the body, arising out of and in the course of
enpl oynent and which requires nedical services or results in
disability or death. Ark. Code Ann. 8 11-9-102(4)(A)(i). A
conpensabl e injury nmust be established by nmedi cal evidence

supported by objective findings. Ark. Code Ann. 8§
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11-9-102(4) (D). The clai mant nust prove by a preponderance of the
evi dence that she sustained a conpensable injury. Ark. Code Ann.
§ 11-9-102(4)(E)(i).

After reviewing the evidence in this case inpartially,
wi t hout giving the benefit of the doubt to either party, | find
that the claimant has nmet her burden of proving by a
preponderance of the credi ble evidence that she sustained a
conpensabl e injury to her back and neck in the formof “back and
cervical strain” as a result of pushing a surgery patient’s bed
through to the recovery area on March 10, 200S3.

Specifically, the claimant gave a credi ble account of the
i ncident and her testinony is corroborated by the nedical
records. The claimant’s testinony is further corroborated by the
Form AR-N, which was filed on March 28, 2003, wherein the
cl ai mant reported neck and back problens as a result of the March
10, 2003 incident. The claimant further testified that
I mredi ately after the incident, she told the surgery crew about
her having pulled her back and explained to themthat she was
hurting. Shortly, thereafter the claimant testified that she
conpl eted an incident report and slipped it under the door of her
nursing supervisor, M. Jack Small. The next norning, M. Snal
of fered the claimant nedical care, but she testified that she
refused it since her back was “doing okay with rest.” Although
at that tinme, the claimnt did not seek i medi ate nedi cal
treatnent for her back and cervical conditions, ultimately she

did seek nedical treatnent for her back and neck after a second
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I ncident at work. This treatnment was rendered by Dr. Russel
Al lison pursuant to directives fromthe respondent-enpl oyer.
Medi cal records denponstrate that on April 23, 2003, the cl ai mant
underwent evaluation with Dr. Allison due to conplaints of back
shoul der and left arm pain, for which he ordered a physi cal
therapy reginen. On May 9, 2003, Dr. Allison assessed the
claimant with “back strain” and noted that the MRI's of the C
spine and T-spine were within normal ranges. However, he noted
that the claimnt was in “obvious spasns in the cervical and
thoracic area of the back.” Although respondents no. 1 contend
that the spasns referred to by Dr. Allison were subjectively told
to himby the claimant, | am not persuaded by this argunent,
considering these findings were reported in the physical
exam nation section of his report rather than the history portion
of this report. Therefore, | find these to be objective findings
of an injury to the claimant’s neck and back. Al so, on Novenber
25, 2003, Dr. Courtney reported spasns over the | eft paraspinious
nmuscl es from her occi put down to approximtely T2.

| find the testinony of the claimant to be credible,
consi dering she gave a credi bl e account of the incident, her
testinony is corroborated by the nedicals, the formAR N, and in
| ight of the absence of testinony fromSt. Mary’s Regi onal
Medi cal Center controverting the sanme. As a result, | find that
the clai mant has proven by a preponderance of the credible
evi dence that her back and cervical injury arose out of and in

the course of her enploynent with respondents no. 1, and that her
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I njury was caused by a specific incident identifiable by time and
pl ace of occurrence.

| also find that the claimant has met her burden of proving
by a preponderance of the evidence that the injury caused
i nternal physical harmto her body which required nedical
services and she has offered medi cal evidence supported by
obj ective findings establishing an injury to her back and
cervical areas, so as to prove every elenment of a conpensable
back and cervical injury.

Wth respect to the claimant’s alleged | eft shoul der injury,
| also find that the claimant proved by a preponderance of the
credi bl e evi dence that she sustained a conpensable injury to her
| eft shoul der during and in the course of her enploynment with the
respondent - enpl oyer on April 11, 2003.

| find the claimant’s testinony credi ble and worthy of
belief. Specifically, |I find that the claimant gave a credible
account of an April 11'" incident of having an i medi ate onset of
a sharp pain in her |left shoul der and then down the back of her
armwhile reaching fromthe opposite direction of a restless
patient to retrieve pain nedication for the patient. The
claimant credibly testified to having told a coworker about the
I ncident, and to having sought treatnent fromthe energency room
as aresult of this incident. Subsequently, the claimnt also
recei ved extensive conservative treatnment for this injury, which
I ncl uded, but was not limted to trigger point injections, and

physical therapy treatnent. There are objective findings
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establishing this injury in the formof “active trigger points.”
Specifically, on July 27, 2004, Dr. Meador opined, “There are
active trigger points of the left trapezius, left |evator scapul a
tendon, |eft quadratus |unmborum |eft |unbosacral |iganents, and
| eft gluteus nedius mninus.” The observation of pal pable
trigger points, have been recogni zed as objective findings. See

Hi gh Capacity Prods. v. Mwore, 61 Ark. App. 1, 962 SSW 2d 831

(1998); Lewis v. WSD Turner, Arkansas Wrkers’ Conpensation

Comm ssion F212623 (July 12, 2004). Wiile | recognized that
these trigger points were not observed until July 27, 2004 (nore
than a year after the claimant’s April 11, 2003 incident), | find
t hese objective findings to be causally connected to the
claimant’s work-related incident, in light of the clainmant’s
persistent conplaints of pain since this incident for which she
has recei ved extensive conservative nmedical treatnent, the fact
that the claimant had no prior conplaints of problenms with her
| eft shoul der, and there being no evidence of any independent
i ntervening cause. Wth this in mnd, | am persuaded that the
clai mant suffered a conpensable injury to her left shoul der as a
result of the April 11, 2003 incident in the formof “a left
shoul der strain.”

The next issue for determnation is whether the claimant is
entitled to the nedical treatnent of record for her conpensabl e
neck, back, and left shoulder injuries, as the clainmant alleges

only her entitlenment to the nedical treatnent of record. In
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addition, at the tinme of the hearing, respondents no. 1
stipul at ed/ agreed that they would be responsible for the nedical
treatnment that the claimant sought fromDr. Russell Allison
pursuant to directives fromthe respondent-enpl oyer.

An enpl oyer shall pronptly provide for an injured enpl oyee
such nedi cal treatnment as may be reasonably necessary in
connection with the injury received by the enpl oyee. Ark. Code
Ann. 8§ 11-9-508(a). The claimnt bears the burden of proving
that she is entitled to additional nedical treatnent. Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999). What

constitutes reasonably necessary nedical treatnent is a question

of fact to be determ ned by the Conm ssion. Wight Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

On the basis of the record as a whole, | find that the
cl ai mant proved that the nedical treatnent of record for her
conpensabl e back, neck, and |l eft shoulder injuries beginning in
April of 2003, and continuing through until March 12, 2005, was
reasonably necessary in connection with these injuries pursuant
to Ark. Code 811-9-508(a). Specifically, all of the
af orenenti oned nedi cal treatnment was geared toward eval uati ng,
di agnosing, and treating the claimant’s conpensabl e neck, back
and | eft shoul der injuries.

The cl ai mant al so contends that she is entitled to two weeks
of tenporary total disability conpensation for her conpensabl e

injuries. The claimant’s injuries are unscheduled injuries. 1In
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order to be entitled to tenporary total disability conpensation
for these injuries, the clainmnt has the burden of proving by a
preponderance of the evidence that she has remai ned

wi thin her healing period and totally incapacitated to earn

wages. Arkansas State Hi ghway and Transportati on Departnment v.

Breshears, 272 Ark. 244, 613 S.W 2d 392 (1981).

Al t hough the clainmant testified she was off work for six
weeks after her April 11'" incident, she is only asserting her
entitlement to two weeks of tenporary total disability
conpensation fromthis period of tinme. Wile the claimnt could
not recall the exact dates she was of f work, she essentially
testified at one point that her six week-period of disability
occurred after the April 11'" incident and that Dr. Bruce Brown
directed her to refrain fromworking for six weeks. Hence, the
only treatnent of record fromDr. Brown is dated May 15, 2003.
However, at that time, he directed the claimant to return to her
normal activities as quickly as possible in order to regain her
normal function. |In addition to this, the claimnt’s testinony
concerning her asserted period of disability is conflicting and
confusing in that she also testified that no doctor ever directed
her to refrain fromworking. Nonetheless, while the clainmant nmay
have remai ned within her healing period for her conpensabl e
injuries during this six-week period of tine, the claimnt has

failed to prove by a preponderance of the evidence that she was
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totally incapacitated from earning wage. Therefore, the clai mant
is not entitled to any tenporary total disability conpensati on.
Respondents no. 1 contend that they are entitled to a setoff
for nedical bills paid by the claimant’s group health and short-
termdisability plans. The evidence denonstrates that the
cl ai mant received benefits fromthese plans. As aresult, | find
t hat pursuant to Ark. Code Ann. 811-9-411, respondents no. 1 are
entitled to a credit in an anount equal to, dollar-for-dollar
t he amount of benefits previously paid by the claimnt’s group
health care and short-termdisability plans for the claimant’s
conpensabl e injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Wrkers’ Conpensation Comm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer relationship existed at al
rel evant tines.

3. The claimant’s weekly tenporary total disability
conpensation rate is $440.00, and her weekly
permanent partial disability rate is $330.00.

4. The claimant proved that she sustai ned conpensabl e
injuries to her back, neck, and |left shoul der
during and in the course of her enploynment with
respondents no. 1.

5. Respondents no. 1 stipulated to pay for nedical
treatnment that the claimant received fromDr.
Russell Allison per directive fromthe enpl oyer-
respondent.

6. The claimnt proved that the medical treatnent of
record for her conpensable injuries beginning in
April 2003, and continuing through March 15, 2005
was reasonably necessary in connection with her
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conpensabl e injuries pursuant Ark. Code § 11-9-
508(a) .

7. The claimant failed to prove by a preponderance of

the evidence her entitlenent to any tenporary total
di sability conpensati on.

8. Pursuant to Ark. Code Ann. 811-9-411, respondents
no. 1 are entitled to a credit in an anount equal
to, dollar-for-dollar, the anount of benefits
pai d under the claimant’s group health care and short-
termplans for the claimant’s conpensabl e injuries.
9. No statutory authority exists under the Act for
awardi ng a controverted attorney’s fee on the
medi cal benefits awarded herein.
AWARD
Respondents no. 1 are directed to pay benefits in accordance
wi th the Findings of Fact and Concl usions of Law set forth in
this Opinion. Respondents no. 1 are entitled to a set-off
pursuant to Ark. Code Ann. 811-9-411
Because the claimant’s injury occurred after July 1, 2001,
there is no statutory authority under Ark. Code Ann. 811-9-715 to
award the claimant’s attorney an attorney’s fee on the nedical
benefits awarded herein.

All other benefits are reserved under the Act.

IT IS SO ORDERED.

CHANDRA HICKS
Administrative Law Judge

CH/ml

26



