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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 3, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  

The testimony of James Russell King, the claimant, and Nicole White, coupled with

medical reports, and other documents comprise the record in this claim.



2

DISCUSSION

James Russell King, the claimant, with a date of birth of May 31, 1970, completed the

11th grade and dropped out of school two (2) weeks before completing the 12th grade.  Claimant

completed a welding program at Delta Vocational Technical School in Marked Tree, Arkansas,

in 1988, and received a certificate.

The claimant acknowledged that he was injured in a 1985 motor vehicle accident,

however that he sustained injuries to either his neck or back in same.  The testimony of the

claimant reflects that prior to June 20, 2007, he experience no physical restriction or limitations

relative to either his back or neck.  Further, the claimant denied that he had ever sustained an

injury to his low back or neck prior to June 20, 2007, or that he had ever sought, received, or

required medical treatment relative to his neck or back prior to June 20, 2007.  

The testimony of the claimant reflects that his employment history prior to June 2007,

included employment by Billy’s Tree Service, his uncle, from 1995 through 2001.  Further, the

claimant was employed by Asplunth Tree Services from 2001 through 2003.  The afore jobs

entailed heavy manual labor.

The evidence in the record reflects that the clamant commenced his employment with

respondent-employer on June 14, 2007.  The claimant’s first assignment by respondent-

employer, a temporary job placement operation, was at Arkansas Glass.  The evidence reflects

that the claimant worked a half day at Arkansas Glass.  Claimant earned $10.00, per hour at

Arkansas Glass and was scheduled to work 12-hour shifts.  The credible testimony in the record

reflects that the claimant was re-assigned once it learned that a permanent employee of Arkansas

Glass and the claimant had a prior dispute.
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Thereafter the claimant was assigned by respondent-employer to International Paper

Company.  Claimant worked three (3) days on the day shift at International Paper Company at

which his hourly rate was $8.00, per hour.  The claimant was returned to International Paper

Company on the third shift and assigned to a machine.  Claimant earned $9.00, per hour for a 40-

hour work week during second assignment.  It was during the afore assignment that the claimant

sustained the injury which serves as the basis for the present claim.

The testimony of the claimant reflects that he worked on the end of the assembly line at

International Paper throwing cardboard boxes into a machine to make the boxes.  Claimant

described the details of his job duties and the mechanics of his June 20, 2007, accident:

They have stacks of boxes approximately seven-and-a-half (7 ½) 
feet tall that come down an assembly line; and when they come down, 
you just pick them off of the line and put them into a machine, and they
to through it and make a box.  As they - when they come down conveyor 
line, they’re approximately from - it was like - the conveyor’s about six
(6) inches off the floor, and they you’ve got your boxes stacked up, and 
they’re like seven (7) - you know, you’ve got to swing your arms all the 
way out, so approximately seven-and-a-half (7 ½) feet, and you just grab
them and you just put them into a machine.  And I had been over to get 
the last of the boxes next to the conveyor - the last stack - and when I did,
the load of boxes behind it had flipped over on me.  The conveyor, I guess,
kicked on, cause it’s an automatic conveyor, and I guess it kicked on - I’m
not sure.  I just know the boxes - the next row flipped over on me. (T. 13).

The testimony of the claimant reflects that the injury occurred around midnight.  Claimant

described the area of his body struck by the boxes as from his head down to his low back, noting

that he was bent over at the time.  The material that struck the claimant was sheets of cardboard

used to make boxes, which he estimated at 40 to 50 pounds.  In describing the sensations from

the blow, claimant testified:

Mainly, as soon as it happened, my arms went numb, and I got a 
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bad headache.  The operator was standing right besides me and he shut 
the machine off.  He grabbed the boxes and started throwing them off of 
me and he told me . .  (T. 14).

The claimant reported for work at 11:00 p.m. on June 20, 2007.  The accident occurred at

midnight or in the early morning hours of June 21, 2007.  Following the accident claimant

testified that he sat in the waiting room until the front office opened later that morning at 7:00

a.m., in order to report it.  The testimony of the claimant reflects that following the accident he

did not perform any further employment duties.   

Claimant maintains that he was sent to Occupational Health for a drug screen by his

supervisor, Nikki White, on June 21, 2007.  With respect to the instructions he received from

Ms. White, the testimony of the claimant reflects:

First of all, she directed me to Occupational Health to take a drug
screening, and asked if I’d just like to go home and see if I felt any better
after I got some rest, and so that’s what I done.  When I woke up, I didn’t
feel no better and the 22nd , they sent me back to Dr. Lack. (T. 17).

Claimant testified that he saw Dr. Lack for the first time on June 21, 2007, when he reported to

Occupational Health for the drug screen test pursuant to directions of Ms. White.  Claimant

maintains that he received medical treatment, relative to the June 20-21 injury,  from Dr. Lack on

June 22, 2007, June 28, 2007, and July 6, 2007.

Claimant testified that he was referred by Dr. Lack to Dr. Braden, and was initially seen

by same on July 30, 2008.  The testimony of the claimant reflects that he was seen by Dr. Braden

on August 13, 2007, and September 4, 2008.  Claimant testified that he was referred by Dr.

Braden for an MRI on August 8, 2007, and later referred for physical therapy.  The testimony of

the claimant reflects that he received physical therapy on August 21, 22, 27, 29, 31, and
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September 4, 2007.  Claimant maintains that at the end of the physical therapy he was referred by

Dr. Braden to Dr. Sunil Gera.

The testimony of the claimant reflects that his medical treatment under the care of Dr.

Gera consisted of three (3) nerve blocks.  The testimony of the claimant reflects that he was seen

by Dr. Gera on October 11, 18, November 6, 13, and 27, 2007.   Thereafter, claimant testified

that he was returned to the care and treatment of Dr. Braden by Dr. Gera.

The claimant maintains that the nerve blocks provided by Dr. Gera did not afford any

relief of his symptoms growing out of the accident.  Regarding the symptoms that he was

experiencing, attributable to the June 20, 2007, accident, at the time of his initial visit to Dr.

Gera, the claimant testified:

The same thing that I’ve had since the date of the accident - bad
headaches and numbness in my arms, not being able to feel them, hurts in
my neck. (T. 20).

Claimant acknowledged that he requested Dr. Gera refer him  to a neurosurgeon at the time of his

last visit with same after noting that the injections were not helping.  Claimant asserts that Dr.

Gera declined to make the referral, but rather returned him to the care of Dr. Braden.  Claimant

testified that he was unaware that Dr. Braden had released him to full duty in a December 19,

2007, report.

The testimony of the claimant reflects that once he left the office of Dr. Braden the next

physician that he saw was Dr. Rebecca Barrett-Tuck, a Jonesboro neurosurgeon.  Claimant filed

a change of physician request in order to be treated by Dr. Barrett-Tuck.  The testimony of the

claimant reflects that he has been seen Dr. Barrett-Tuck on only one occasion, March 26, 2008. 

Regarding his medical treatment between the final December 19, 2007, visit to Dr. Braden and
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the initial March 26, 2008, visit to Dr. Barrett-Tuck, the testimony of the claimant reflects:

Pretty much I just had to make do with what I had cause I’d 
been to the emergency room and they wouldn’t - they just basically 
turned me away because I’d been there over and over because of this 
injury and they can’t understand why it ain’t being taken care of. (T. 22).

The claimant testified regarding medications that he was taking:

Yes, I’ve took medications all the way through up till probably
the first of May when Dr. Tuck give me my last prescription.  All the
doctors besides Dr. Lack have - and Dr. Gera - Dr. Gera is when I had
started using the emergency room cause he wouldn’t try to help me none
- just besides, other than injections - the nerve blocks. (T. 22).

Claimant maintains that he was prescribed medication by Dr. Braden, Dr. Lack, and Dr. Barrett-

Tuck.

The testimony of the claimant reflects that while Dr. Barrett-Tuck has recommended a

myelogram and post-myelogram CT, the test have not been performed due to respondents failure

to authorize same.  Claimant’s testimony reflects that the pain complaints he began experiencing

as a result of the June 20, 2007, work-related injury have not improved any:

It’s gotten worse.  It ain’t got no better, that’s for sure.  I still have
the headaches daily, and numbness pretty much twenty-four seven (24/7)
in my arms.  It’s just worse at times, like when I lay down on my neck.
I’m more comfortable when I sit up because of my neck. (T. 23).

Claimant testified that since his June 20, 2007, accident he has worked one (1) day, in

April or May 2008, at Ridout Lumber in Jonesboro.  Claimant explained that in the afore he

worked on the yard where he was assigned duties of sweeping and stacking lumber.  Claimant’s

testimony reflects that he tried performing the duties at the lumber company for a whole day,

however was unable to continue.  Claimant informed supervisory personnel at the lumber yard

that he was physically unable to perform the job.  
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In elaborating on his contact with respondent-employer following the June 2007, injury,

claimant testified that when he went to the office he was directed by Nikki White to sign refusal

paper.  Claimant’s testimony reflects, regarding the refusal paper:

My understanding was that by signing it, and I asked her clearly,
you know, by me signing this, is it gonna cost me my job here?  I said, 
cause I would like to work for y’all still and go back to work for y’all,
and would like to go back to International Paper, if you just help me with
my problem, and she said this has nothing to do with that - there’ll be no
problem there.  Okay, so I signed it. (T. 24).

Claimant acknowledged that the document was a refusal to accept light duty, adding:

The reason I refused to  - right at that time - is because I was 
complaining with my neck problem fo the injury, and she wanted me to
stand out on the highway and hold a sign over my neck that said welders
needed, and I told her I’d rather not do that until I had seen a physician,
cause of my headaches and numbness and the hurt in my neck. (T. 24-25).

Regarding the offer of any other or different light duty by respondent, claimant asserts:

She didn’t make it aware.  I just, more or less, signed the refusal
cause that’s the way she left it, and when I did ask for - I went back in like
a week later, and she took out a refusal paper and we done - I had been to 
the emergency room once at that time, and when I went to the emergency
room, that’s when her attitude totally changed with me. (T. 25).

The testimony of the claimant reflects that while he signed the refusal to accept light duty work

the first week, the second time he went to the office he refused to sign the document and walked

out.  The claimant further testified:

And then I called back and I asked her if I could do some light-
duty work, and when I  - that was on 7-31-07, and when I called her, 
she said that I had been terminated for throwing a clip board and when I 
went in, it was 7-03 when I was supposed to sign the second refusal, and 
I didn’t.  Well, on  - no, 7-06 is when I was there and didn’t sign the 
refusal.  7-03 is when I got terminated.  I was in their office 7-06, and was
not notified that I had been terminated.  I talked to them probably eight (8)
to ten (10) times on the phone, and I got the dates, cause I got it all wrote
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down what days I talked to Nikki, and I never was notified till 7-31 that I 
had been terminated. (T. 25-26).  

Claimant denies that he threw a clipboard at anyone at Staffmark.  Claimant maintains

that each time he went to see Dr. Lack he had to report by the office of respondent-employer. 

Claimant acknowledged being at the office of respondent-employer on July 6, 2007.  Claimant

asserts that he was never told by respondent-employer of the date that he allegedly threw the

clipboard at someone.  Claimant maintains that during a telephone conversation he was informed

that he had thrown a clipboard at someone at the office of respondent-employer and that his

employment had been terminated.  Claimant asserts that the afore conversation occurred when he

called respondent-employer and asked for light-duty work.

Claimant testified that based on his records he talked supervisory personnel of

respondent-employer on July 5, July 6, July 9, July 10, July 30, and July 31, 2007.  With respect

to the date that he was notified of the termination of his employment, the testimony of the

claimant reflects:

On 7-31, that I had been  - she said - she told me that day that I had
been terminated on 7-03, but at 7-06, I was in her office and was not notified
of it. (T. 27).

Claimant maintains that the July 6th date is when he refused to sign the refusal paper for that

week of work.  Claimant asserts that he was not given any indication on July 6, 2007, of the type

of light-duty positions that might be available.  Claimant’s testimony reflects that at the time Ms.

White bought out the refusal paper for him to sign she was being sarcastic about him having gone

to the emergency room.  

Claimant testified that the only light duty position he was told about was the one of
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“holding the sign, wrapped around” his neck that said welders needed.  The testimony of the

claimant reflects that in light of his injury holding the sign would have been difficult, explaining:

Just basically having something - the pressure that the sign, 
whether it was a pound or five (5) pounds, just on my shoulders, and 
standing out on the concrete with the sign on my shoulders. (T. 28).

Claimant asserts that at the time he had pain in his neck, headaches and numbness in his arms.  

Claimant did not work any place between June 20, 2007, and December 19, 2007.

During cross-examination claimant testified that he following his injury of June 20, 2007,

he felt as though he needed medical treatment right away, and that he conveyed the afore to

personnel of International Paper and respondent-employer.  On June 28, 2007, claimant signed

the acknowledgment declining modified duty, explaining his reason for the refusal:

Over wrapping a sign, welders needed, around my neck, when
I was asking for help for my neck. (T. 32).

Whether the wearing of the sign would have been contrary to his restrictions, claimant testified:

I don’t know if it’d be under it or not, I just - I mean, I complained
with my neck hurting me, and she wanted me to stand out on the sidewalk
and hold a sign on my neck. (T. 33).

While acknowledging that he had substantial contact with the personnel at respondent-

employer and his supervisor, Ms. White, claimant denies that he ever threw a clipboard or that he

raised his voice at Ms. White more than she raised her voice at him.   Claimant specifically

denies cussing Ms. White or yelling at her.  

Regarding the instance when he refused to sign the acknowledgment regarding light or

modified duty claimant testified:

The reason I didn’t - the reason I declined the second time -
well, I didn’t decline the second time - I just told her I wasn’t signing 
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it, and the reason I wouldn’t is, as soon as I walked in there, she was 
- she was rude to me because I had been to the emergency room. (T. 34).

Claimant acknowledged that he told Ms. White that she was responsible for the emergency room

bill.   

The testimony of the claimant reflects that on April 23, 2008, he became aware of the

filing of a restraining order against him when he was served with a warrant.  The testimony of the

claimant reflects that when he went to court regarding the afore he pled guilty to criminal

trespassing, but not to disorderly conduct.  The claimant testified that “they dropped the

disorderly conduct”. (T. 34).

The claimant’s employment at Ridout Lumber Company was through a temporary

employment agency, Express.  The claimant acknowledged that he did not list respondent-

employer on his employment applications with either Express Temporary Services or AID

Services, another temporary employment agency.  Claimant asserts that he did not deem the

seven (7) days of employment with respondent-employer to be a sufficient work history.

Claimant denies doing anything wrong to warrant the termination of his employment by

respondent-employer.

Claimant testified that he was aware that the June 22, 2007, report of Dr. Lack noted an

absence of bruises or abrasions.  Claimant asserts that Dr. Lack placed restrictions on his

physical activities, to include lifting restrictions and no stooping, crawling or bending.  Upon

being referred to Dr. Braden claimant testified the under went an MRI, and that it was his

understanding that the test showed nerve damage.  With respect to his request for medication

while under the care of Dr. Gera claimant testified:
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I didn’t just go ask for narcotics.  I asked him to give me something
to help me get some relief so I could rest. (T. 37). 

The claimant denied that he was on the premises of respondent-employer on July 3, 2007,

the date identified by Ms. White as the date of the termination of his employment.  Claimant

testified that on July 31, 2007, he was told that his employment had been terminated effective

July 3, 2007, because he had thrown a clipboard at one of the other workers there at the office of

respondent-employer.  Claimant maintains that he was at the premises of respondent-employer

on July 6, 2007, when he refused to sign the acknowledgment regarding modified duty.  

Claimant testified that he first went to the emergency room of St. Bernard Medical Center

on June 30, 2007.  The testimony of the claimant reflects that he was under the care of Dr. Gera

during most of the visits to the emergency room:

When I tried to get him to help me with it and I told him that
the injections wasn’t helping me none and I was still, you know, hurting
from it.  Matter of fact, on one (1) of my visits, they called him at home,
which I’m pretty sure it was a weekend - maybe a Saturday night - and 
they called him .   .   . (T. 45).

The testimony of the claimant reflects that he was on the premises of respondent-

employer on July 6, 2007.  Claimant asserts that contacts with respondent-employer subsequent 

to July 6, 2007, were telephonic.  Regarding the notice of the termination of his employment, 

claimant testified:

No, July the 31st, I believe is the last time I talked to them when
I was told I’d been terminated.  What happened on July the 31st, when I
found out I’d been terminated, I thought they had terminated me over the
refusal paper that I had signed, from the first week, so I went to pick it up,
and when I got there, Nikki White met me at the door.  My grandmother
was with me - and she had give me some papers, and she took my papers
in to run copies off of them.  I wanted a copy of the refusal paper, cause
I was trying to figure out - she said I had threw a clipboard, and I wasn’t
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- I mean, it was a surprise to me, cause I mean, that’s not the truth. (T. 48-49).

Claimant concedes that while he did not go inside the business of respondent-employer on July

31, 2007, he did go to the premises.  Claimant maintains that he asked to speak to Ms. White’s

supervisor, Melinda Cole.  The testimony of the claimant reflects that Ms. Cole came out and

talked to him while he stood by the front entrance on the sidewalk:

And when she came out, she told me that I’d been terminated and
that if I come back, she would call the law, and when she told me she’d
call the law, I said, well, I wish you would call the law right now and we’ll
wait here, and when they get here, y’all will have to give me my papers
and give me a copy of that paper I signed because y’all’s terminated me
over it, and I turned around and left.  (T. 49-50).

Nicole Michelle White, who also goes by the name Nikki, is a Senior Staffing Specialist

with respondent-employer.  Ms. White has been employed by respondent-employer for five (5)

years.  Ms. White’s testimony reflects, regarding her familiarity with the claimant:

I interviewed Mr. King when he first came in.  I placed him in his 
first assignment, and then placed him in his last assignment.  And I was 
the lead person for workman’s comp in the office and so I dealt with him
with that. (T. 51).

Ms. White testified that the claimant’s first assignment as an employee of respondent-employer

was at Arkansas Glass.  The testimony of Ms. White corroborate that of the claimant regarding

his removal from Arkansas Glass. (T. 52).

The claimant was next assigned by respondent-employer to International Paper Company. 

Regarding the afore assignment Ms. White testified:

At International Paper, he started our as a box sorter, which is a 
little different.  That is a simple assignment, so it’s eight dollars ($8.00)
an hour, and then within three (3) days, they had an additional assignment
open up and he went to a machine assistant, basically, or a stacker, and 
they make nine ($9.00). (T. 52).
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Ms. White testified that her first contact with the claimant following his June 20, 2007,

injury was when the claimant came in to complete his paperwork.  During the afore the claimant

informed Ms. White about the mechanics of his accident:

He said that he had been moving boxes, that the line was stopped,
and he had turned around and bent down to move some boxes, and one
(1) box fell on his back. (T. 53).

Ms. White maintains that “every time” the claimant came in the reported number of boxes that 

fell on him “increased significantly”.

Ms. White testified that the claimant did not want medical treatment on the first day of 

the injury:

No, ma’am.  We always offer treatment, especially if they 
thought they need it.  I have never told anybody they could not see
a doctor.  And I asked him, do you feel like you need to go to the doctor
when you do your drug test, and he said, no, ma’am, you know I really 
don’t want to see the doctor.  I think I’ll be fine if I go home and take
some Ibuprofen and get some rest.  And I said, are you sure?  Yeah, 
you know, I’m positive and I need to work and I want to go back to work
tomorrow.  I’m positive that I’ll be fine. (T. 53).

The testimony of Ms. White reflects that the claimant did make her aware that he had been to the 

emergency room: 

Later he called.  I believe he went to the emergency room over a 
weekend after that initial visit, and at the initial visit, I reiterated our process,
which we have a card that has an emergency medical pager on it that we can
be reached at any time.  You just call that card if you feel like you need to go
back to the doctor, and I will set something up for you. (T. 54).

Ms. White maintains that the claimant did not call the number or contact her.  Ms. White 

testified regarding her conversation with the claimant after learning of the emergency room visit:

He did not.  So he called me and informed me early one morning 
that he’d been in the ER and I asked him, I said, James, I said, you know, 
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that you needed to call me, we have this procedure.  I said, come on 
in to the office and we’ll scheduled you a visit, so we did, with Dr.
Lack.  And he saw Dr. Lack, and then he brought his paperwork back
to me, which they have to do every time so we can get a copy. (T. 54).

Ms. White’s testimony reflects regarding the actions of respondent-employer upon being 

presented with the employee’s paperwork from the doctor relative to a work-related injury:

I look at the modified duty - it’s modified duty, and we always offer
modified duty assignments.  And the State of Arkansas let’s them be off
seven (7) days without compensation, so we always wait until the seventh
(7th) day to bring people in.  I filled out the modified duty form and we 
tell people they can be doing anything from counting paper clips to watching
videos, and they will be, weather appropriate, standing outside, if that 
meets their limitations, holding the welding sign.  They do not have to 
drape it over their neck or shoulders.  It is a sandwich board sign that weighs
less than a pound, and it has ropes that make it available to do that for 
people that have arm injuries that can’t hold it, but you’re perfectly capable
of holding the sign with both hands without draping it over your shoulders,
standing out at the road, on our sidewalk, advertising for welders, which is
a need that we consistently have. (T. 54-55).

Ms. White testified that the above position was the one that she discussed with the claimant.  

The claimant signed the sheet declining modified or light duty on June 28, 2007.  Ms.

White testified regarding the claimant’s demeanor at the time the claimant signed the

acknowledgment declining light duty, and on subsequent occasions:

He was - anytime he came in, after his initial visit, he was 
always very irritated.  And so he was not happy, he was belligerent
when he was in the office because he told us that we were trying to not
let him get well and to make him work and he didn’t want to do that.
And I explained to him that modified duty is really to his benefit because
it paid him his full wages, he gets the full benefit of eight (8) hours work,
and we were working around his restrictions, so it doesn’t - he doesn’t 
lose any income.  And we actually encourage that.  We have a very aggressive
back-to-work policy. (T. 55-56).

Regarding the clipboard incident involving the claimant, Ms. White testified:



15

After his visit with Dr. Lack, he was bringing his paperwork back
in, and I was actually in a different part of the office, so Alana Brown 
talked to him first, and she came to the back and let me know he was here,
and she had printed the modified duty, and I took it, took it out to him, 
placed it on the clipboard at our front desk, because we don’t have any 
place that anybody can write in our office without it being on a clipboard,
sitting there, out in the front.  And I started to hand it to him, and at that 
point, he took it, and threw it across the desk at me.  He said he was not 
signing the damn paper, and proceeded to curse and leave.  He stormed 
out the door, as I was trying to calm him down and as I was trying to let
him know that he would not be allowed back into the office, because we 
spent about twenty (20) minutes trying to calm him down with him ranting
and raving in the front office with a lobby full of people, and that he was 
terminated from Staffmark. (T. 56-57).

Ms. White testified that the incident involving the clipboard was subsequent to the June 28,

2007, date:

Probably - it was probably on the 6th when he came in .  He - I had
had several phone conversations in between that with him, and every time,
on the phone, I had to repeatedly say, Mr. King, I’m not going to listen to 
you curse at me.  I’m trying to help you.  I need you to calm down and let
me try to help you.  And every time, I reiterated the process for how you
work - about modified duty - which if you call, you know, we set you up 
with a doctor’s appointment.  If it’s a need, that the emergency pager is 
there.  And after the initial visit to the emergency room, he called again, 
he told me he could go to the damn emergency room any time he wanted,
that he’d been in contact with Gary Green and he told him we had to pay for
all his bills.  And I let him know that was not true, the procedure has to be 
followed.  And so, at that point, that is when we, on the 3rd , when we 
terminated him due to the fact that he would not - he was very verbally 
abusive on the phone, and he did not always speak with me, but normally I
ended up being the last person to speak with him because nobody else was 
going to listen to the kind of language or cursing that he had directed 
toward my associates and, being the senior person, I’m always the last one.
(T. 57-58).

Ms. White’s testimony reflects regarding subsequent contact with the claimant after the clipboard 

incident:

Yes, ma’am.  He - and at that time that we did let him know that he
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was not allowed back in the office.  So his grandmother brought paperwork
- before that, anytime he went to the doctor, very nice, very nice to us.  
Bought the paperwork in and I would copy and give it back to her, or one
of the girls would do that.  (T. 58).

Ms. White asserts that the claimant was “absolutely” aware that he could not come back into the 

premises of respondent-employer after the time of the termination of his employment, adding:

And that was why his grandmother came in and did that, because
he was not allowed back on the property.  The last day, she brought some
paperwork in.  I let her know I would copy it and I would send it directly
to work comp.  We had a conversation with him previously, after we let him
know that he was terminated - he wanted the refusal of modified duty 
paperwork and we let him know that he could request that through the comp
commission.   My staffing manager, Melissa Coles, actually got him that 
number.  We contacted our legal department and our work comp department
to let them know that’s what we had done.  And so, she brought him his 
paperwork in, I copied it, faxed it, I had taken the staple our of it, I put it 
back together.  It was a very hectic morning - I took it back to her.  She left,
and not thirty (30) seconds outside the door, he came back into the facility
on the clerical side cause we have a joint office - the two doors to the inside
join - screaming and ranting and raving and using the “F” word, because I 
had taken the staple off his paper, I should have stapled it back, I had no 
right to unstaple his paper - to the point where she asked him to step outside
the doors and reminded him that he was not to be in the facility. 

Melissa Coles, the staffing manager.  And we have a doorbell on that
side, that actually is activated by a door opening.  She opened it enough for
the bell ring so the other staffing specialist on her side would actually come 
and observe, because when we have a fear that somebody is being physically
threatening to us, that was her way of making sure that somebody was there if 
we had to call the police, and she actually did tell him that she would call 
the police if he did not leave.  He physically looked like he was going to hit
her, and she sent Shannon in to tell me not to come out because he was so 
furious at me that she feared for me and my safety. (T. 58-60).

Ms. White maintains that once the claimant was off the property the police were called and the

manager advised to obtain a file a restraining order.  Ms. White testified that had the claimant’s

employment not been terminated, the policy of respondent would have been applicable regarding
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continuing light duty work:

Anytime they come in from the doctor, if they’ve declined
modified duty, I always re-offer modified duty.  Or even if someone
called and said, Nikki, I’ve thought about it, you know, I really need
to work.  We explained to him that they don’t get TTD if they decline
modified duty, that whether they need to accept that - it’s for their 
best benefit.  So we give them every opportunity at every time we speak
or see them, to reaccept the modified duty, cause sometimes people
change their mind. (T. 60).

During cross examination Ms. White was unable to specifically identify the date of the

incident where law enforcement was summoned to the property of respondent-employer due to

the claimant’s actions, however noted that it was the last time that the claimant’s grandmother

bought paperwork to the office.  Ms. White maintains that she was standing in the window, and

as such, was able to see and hear the exchange between the claimant and Ms. Coles.  Ms. White

concluded that the incident occurred either on July 31, 2007, or later.  

In describing the early July 2007, incident in which the claimant is alleged to have thrown

the clipboard, Ms. White testified:

I’m talking about - he was standing up - he stood up to - and I 
was handing him the clipboard and he picked it up and went whewwwww,
across the desk at me.  It hit the disk and skidded across the desk. (T. 63).

Ms. White maintains that the incident grew out of the second time the claimant was asked to

acknowledgment of declining modified duty.  Regarding the modified duty position being offered

the claimant during the second occasion, Ms. White testified:

I - the second day, I was unable to tell him any position, because I 
bought the sheet out, set it on the clipboard, and I said, James, I need you to
sign you modified duty - we’re offering you modified - and that’s when he
picked it up and automatically said I’m not signing that damn modified duty,
I’m not signing that damn sheet, and started cursing even more and threw it 
across the desk and walked out.  So I didn’t have a change to give him a 
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description, but the first description is what we tell everybody - you could
be counting paper clips, you could be working with paperwork, putting it 
together, watching videos, or - and you will be standing out on the sidewalk
with a welders needed sign, provided it meets your restrictions. (T. 63).

While Ms. White asserts that at the time the claimant declined modified duty on of June 28,2007,

respondent-employer had each of the above described positions available to offer the claimant,

her testimony further reflects:

.   .   .Unless you have a restriction that does not allow you to stand outside
holding the sign, that is one of the things that you will be doing, and that’s
because we are always in constant need for welders, so it benefits both parties.
(T. 64).

Ms. White’s testimony reflects, with respect to the offer of modified duty to the claimant

of standing and holding the “welders needed” sign, that respondent had the claimant’s written

restrictions, which did not prohibit the sign job.  Ms. White testified her recollections of the

medical restrictions of the claimant as authored by Dr. Lack included, “back injury, no lifting 5

pounds, no bending stooping”. (T. 65).  Ms. White maintains that she read Dr. Lack’s note

regarding the claimant.  While the afore note recited complaints of numbness and tingling in both

hands, Ms. White asserts that there were no restrictions on the claimant holding the sign.  The

office note of Dr. Lack, which Ms. White testified she read, recorded a history of the claimant

having sustained his injury when boxes fell across his back and neck.

Ms. White testified that each time the claimant came in his description of the number of

boxes that struck him in the June 20, 2007, accident increased:

It went from one (1) box to five (5) boxes to fifty (50) boxes; it 
went from five (5) pounds to fifty (50) pounds to over fifty (50) pounds
each time he came in. (T. 66).

Ms. White’s explanation for the fact that when the claimant was seen by Dr. Lack on June 22,
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2007, he reported a stack of boxes weighing between to 40 to 50 pounds fell on him, was that the

visit occurred after the claimant had come in and report the accident to her.

Ms. White’s testimony reflects, regarding the duration of performing the “welders

needed” sign job:

No, it would not.  They didn’t - number one, it was in June, and 
here it’s hot.  So, no, it would not have been an eight (8) hour position.
Part of the time we usually, depending on the weather - it could be an 
hour, it could be two (2) hours.  On extremely hot days, it’s thirty (30)
minutes.  Then they come in, they do something else for an hour or two
(2) hours, and then go out for another thirty (30) minutes.  And he held
a clipboard prior, there was no restrictions that he could not lift his arms,
he could not hold anything, he just could not bend, stoop, or lift over five
(5) pounds. (T. 67).

With respect to the date of the incident which resulted in respondent-employer pursing 

criminal charges against the claimant, Ms. White testified:

I don’t know what date that was.  Like I said, I’m not sure of the
exact date.  That was the date when he came in with Melissa Coles - came
into the office. (T. 67).

The criminal charges pursued against the claimant by respondent-employer included disorderly

conduct and criminal trespassing.  Ms. White did not attend the criminal court hearing regarding

the afore.  

Ms. White testified that respondent-employer told the claimant on July 6, 2007, not to

come back in the office.  When questioned regarding when she first told the claimant not to come

to the office of respondent-employer, Ms. White testified:

I had told him on the phone on 7-3, due to - we had talked about 
being terminated - I’m sorry - we talked about being terminated on 7-3
and yes, on 7-6, I did tell him not to come back into the office.  Because,
of course, he had thrown the clipboard across the desk, when would be -
it was physically threatening with that - not just me, but everybody in that
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room. (T. 68).

Ms. White concedes that she did not tell the claimant on July 3, 2007:

No, I’m sorry, I corrected myself.  On 7-3, is when we told him
he was terminated - that was on the phone.

Due to his behavior, his belligerence on the phone, his abuse of the
staff on the phone, because of the way he behaved and acted. (T. 68).

Ms. White’s testimony reflects that as of her July 6, 2007,contact with the claimant his 

employment with respondent-employer had been terminated as of July 3,2007:

And I said that earlier, too.  On 7-3, he was already terminated 
for his belligerence and actions, but we had not - we had not banned him
from the office at that point.  We just did not feel that we could comfortably
send to [him] another assignment and rely on him not to act the way he 
acted for us. (T. 69).

The testimony of Ms. White reflects that based on her contacts, approximately three, with

the claimant prior to the June 20, 2007, accident there was nothing inappropriate about anything

that the claimant did.  Ms. White testified that the claimant’s inappropriate actions occurred

sometime between June 20, 2007, and July 3, 2007, such that it resulted in her terminating his

employment via telephone.  With respect to the inappropriate actions of the claimant, Ms.

White’s testimony reflects:

As I state several times, it was his behavior - not just to me, to the
staff, to anybody he talked to.  He repeatedly used the “F” word, used all 
kinds of language, would not - when asked to, Mr. King, please calm down,
you know, we’d like to help you, can you - but we can’t help you with you
cussing and ranting and raving, to the point where we couldn’t even talk to 
him.  The belligerence was repeated with anybody he talked to over the
phone, not just me. 

Well, okay, the belligerence on the phone.  We are all in one big
room.  Anytime he called, after he went to the emergency room, at any point
when he called, he was always cursing and belligerent. (T. 70-71).
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Ms. White concurred that the first time the claimant went to the emergency room was June 30,

2007.  Regarding her notice of the emergency room visit:

He notified us the day - I think the emergency room visit, if you 
look at a calendar, might have been over a weekend, and he notified us,
like the first thing that Monday morning, if that was over a weekend. (T. 71).

The 2007 calendar reflects that June 30, 2007, was a Saturday, and that the first regular business 

day following same was Monday, July 2, 2007.  July 3, 2007, was a Tuesday, and that July 6, 

2007, was a Friday.

Ms. White asserts that the claimant had been belligerent every time he called, and that the 

same resulted in the termination of his employment on July 3, 2007.   When questioned regarding 

the number of times the claimant telephoned, Ms. White’s testimony reflects:

No, but the first day he called, he called us five (5) times, and each
time, as we tried to talk to him, we would pick up the phone, and he would
automatically start cursing at whoever it was.  As I said, he - and we re-
iterated, very nicely, you know, we talked about the process - you need to 
call that number, the emergency pager numbers, somebody will call you 
back; if it’s a medical need, we’ll get you to the doctor, you know, we’ll get
you where you need to go - and started cursing and ranting and raving and,
you know, told me that I had to pay for any - he could go to the doctor as
much as he wanted to - the emergency room.  He had already talked to Gary
Green and he told him we had to pay for every one, so he could go visit the
emergency room anytime, and then his language progressed.  And he would 
call us within those days, numerous times in a row. (T. 72).

Ms. White estimated that the claimant called 10 to 15 times between June 30, 3007, and July 3,

2007.  Ms. White maintains that she informed the claimant that his employment had been

terminated on July 3, 2007, via telephone:

I let him know that, at the time, due to his behavior and attitude,
that we would not be using him anymore.  We were terminating him and
I let him know what I let you know, that we did not feel - if he acted this
way towards his employer, when we put him on a job site, that he would 
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not act like that.  We did not have the confidence in that.  And that none
of our staff - we didn’t allow anybody to be treated like that.  We would
terminate anyone that had called and repeatedly, five (5) time in a day, 
been belligerent and used the “F” work and used all kinds of colorful 
language at people.  But, that would not be something that was isolated. (T. 73).

Ms. White testified that she did not remember if the claimant into the office on either July

1, 2007, or July 2, 2007.  Regarding the number of times the police were called as a result of the

behavior of the claimant Ms. White testified:

They were called the day that - the last day that he came in after
we had banned him from the office, which was with Melissa Coles. (T. 74-75).

Ms. White testified that she recall the claimant’s grandmother coming to the Staffmark facility 

twice:

Because I received the paperwork from her on those dates, that’s
why I remember them. (T. 77).

Ms. White elaborated on the policy of respondent-employer of providing modified/light

duty work for work-related injured employees on the seventh day following the injury:

On the seventh (7th ) day, we make sure that they are put back to
to work if their restrictions allow that, if they’ve not taken them off to 
work, because we don’t want them to lose any more time. (T. 79).

With respect to the availability of “modified”work on the first or second day following the injury 

and calling the employee in for same, the testimony of Ms. White reflects:

Right.  We only have one (1) company that requests that we do 
otherwise, and part of that - that was a specific request from that client
- but part of that is we want to give people that time to be off work at that
time. (T. 79).

Ms. White failed to provide a rational basis for the policy of respondent-employer of only 

offering modified duty to work-related injured employees seven days after the injury. (T. 82-84).
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Ms. White acknowledged that at the time the claimant’s employment was terminated on

July 3, 2007, the claimant remained on restricted duty.  When the claimant declined the modified

work on June 28, 2007, he was under medical restrictions relative to the June 20, 2007, injury. 

Although she was aware of the claimant’s complaints as reflected in the June 22, 2007, office

note of Dr. Lack, Ms. White’s testimony reflects that one of the job duties offered to the claimant

as part of the modified duty was that of holding the “welders needed” sign.

Ms. White testified that when the claimant returned to the facility of respondent-employer

on July 6, 2007, the incident with the clipboard occurred.  The clipboard contained the

acknowledgment of modified duty waiver.  Ms. White’s testimony reflects that the claimant’s

employment with respondent had been terminated prior to July 6, 2007.  Further, Ms. White

maintains that the claimant had been made aware of the termination.  Ms. White’s testimony

reflects: 

Yes.  I placed it [Acknowledgment of Modified Duty] on the 
clipboard and handed the clipboard with the paperwork on it to him. (T. 81).

While acknowledging that the claimant was no longer an employee of respondent-employer, Ms. 

White testified, regarding the above:

We would have placed him outside of this Jonesboro facility, for
modified duty, because it is our process that when they come in, we would
have placed him at a charitable function, say, public library, outside of our
office, or we would have placed him - we have a sister office, which is in
Paragould, but we would have talked to him about that first, because it would
have required him to drive. (T. 81-82).

The testimony provided by Ms. White regarding the claimant’s employment status is, at time, 

both conflicting and contradictory:

Q. So, if I’m understanding what you’re saying, you’ve already told
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the guy he’s fired. .   .

A. He’s terminated from our office.

 Q. He’s terminated form the office - that was   .   .   .
 A. The Jonesboro office.

 Q. So, you specifically told him on July 3rd, you are terminated from
 this office - not your employment with Staffmark is terminated?

A. We just told him that he was terminated.  I just told him he was
terminated, I’m sorry.

Q. Okay.  All right, that’s what I though you said, but then if he’s
been terminated, why are you giving him - offering him light duty, 
modified work, or the opportunity to refuse it?
A. Well, because that’s - because our procedure is, when they come
in, like I said, we want people to go back to work. (T. 82).

During rebuttal, the claimant testified that he did indeed call the emergency pager number 

provided by respondent from the emergency room before obtaining medical treatment on June 

30, 2007, at the emergency room.  Claimant asserts that when he called the two (2) number on 

the card provided by respondent-employer regarding medical treatment he got a recording.  

Claimant denies that instructions were provided in the recording.  Regarding his first 

conversation with Ms. White or the staff at respondent-employer following the June 30, 2007, 

emergency room visit, claimant testified:

I think the first day I talked to her after the emergency room 
visit was the day that I’d went in there when she says I threw the clipboard
and that was the first time I had any - talked to her. (T. 86).

Questioned regarding whether he had called Ms. White to relay that he had been to the 

emergency room, claimant testified:

I’ll be honest with you - I don’t even remember even calling -
I mean, I called - on that card, I called that number, but, other than that,
I don’t remember the first time - it probably was Monday, cause I kept
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her informed on everything I done, to try to be right about it. (T. 86).

Claimant denies that he made approximately ten (10) telephone calls to respondent between June

30, 2007, and July 3, 2007.  Further, claimant denies using any colorful or bad language or the

“F” word to Ms. White or the staff of respondent-employer.

Claimant denies that Ms. White told him that his employment was terminated on July 3,

2007 or July 6, 2007, adding that he was never told that he his employment had been terminated

until July 31, 2007.  Claimant’s testimony reflects regarding the afore:

When me and my grandmother went there.  My grandmother has
been to her office one (1) time.  One (1) time is all my grandmother’s 
ever walked through that door, and me and her walked together.  I never
did go in the office.  She walked out and told me that I was not allowed 
there.  I said, well, I want to talk to your supervisor.  Melinda Cole came 
out.  Like she said, there’s a wall in there.  There’s a single door like that.
It’s not no big door, like she’s saying.  There’s a single door.  It’s blocked
off from the other part like this, then there’s another blocked off part.  
There’s windows over here, there’s windows over here.  If she’s in her 
part, she cannot see through them.  Melinda Cole came out on this side.
She said, you’ll have to step down there.  My grandmother was standing 
right beside me, and she said, you’ll have to step down there.  I asked to 
talk to a supervisor, I said, well, I want to talk to your supervisor.  She -
when Melinda came out, she told me, you know, it was over the paperwork.
It wasn’t no cussing or nothing like that.  I just - what I was there for, I 
wanted a copy, because she had told me on the phone I’d been terminated.
So I . . . (T. 87-88).

Claimant maintains that the afore occurred on July 31, 2007.

A chronology of the medical in the record reflects that on June 22,2007, the claimant was

seen by Dr. Michael Lack at Occupational Health Partners, relative to the June 20, 2007, injury

pursuant to the directions of respondents.  The June 22, 2007, office note relative to the

claimant’s visit reflects complaints of numbness and tingling in both hands as well as tingling in

his entire back when sitting or laying down.  The report further reflects:
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DOCTOR’S REPORT: Pt has worked for Staff Mark at IP for two
weeks.  Pt was bent over and had a stack of boxes fall over on him.
Most stack could weigh is 40-50 pounds.  Injury occurred Wednesday.
Pt has taken no medication.  Pt had a headache which is resolving.  Pt
is complaining of numbness in both hands, all fingers.  When he lays
down it gets worse.  Pt has no bruises or abrasions.

Pt has been in good health previously, takes no regular medications
and has no allergies.

Pt has normal reflexes at the elbow and wrist.  He has no weakness or
 ____ in the arms with adduction, abduction, or elevation.  Good pinch
and good adduction of the thumbs.

                                                  *       *       *

Assessment:
NUMBNESS, HAND .    .  CONTUSION, BACK

                                                   *       *       *
RESTRICTIONS
No heavy manual labor, No stooping crawling or bending, Not to lift/
push or pull >5 lbs. (CX. #1, p. 4-5).

The claimant was again seen by Dr. Lack on June 28, 2007, in follow-up to the prior visit.  At the 

time of the afore visit claimant relayed that he was feeling worse.  The June 28, 2007, office note 

further reflects:

Pt states when he goes to bed at night his hands, arms and legs go numb.
He is having pain in his L shoulder and his neck.  He says when he lays
down he goes numb all over.  Pain level=6.

ASSESSMENT:
NUMBNESS, HAND
CONTUSION, BACK (CX. #1, p. 11).  

The claimant was provided Darvocet -N, continued on the prior restrictions, and provided a 

follow-up appointment for July 6, 2007. (CX. #1, p. 10-12).

Prior to the scheduled July 6, 2007, follow-up appointment with Dr. Lack the claimant
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was seen at the emergency room of St. Bernard’s Medical Center on June 30, 2007, relative to his

neck complaints attributable to the June 20, 2007, accident.  The emergency room records

regarding the claimant’s June 30, 2007, visit reflect diagnoses of neck strain and neck contusion

for which the claimant was prescribed Vicodin ES (Hydrocodone & Acetaminophen) and Indocin

(Indomethacin) for pain. (CX #2,p1).  The claimant was again seen at the emergency room of St.

Bernard’s Medical Center on July 3, 2007, with complaints of neck pain.  The emergency room

record regarding that July 3, 2007, visit reflects that the claimant “keep doctor appointment on

Friday”. (CX #2, p. 2).

On Friday, July 6, 2007, the claimant was seen in follow-up by Dr. Lack.  The claimant

was referred to a physiatrist by Dr. Lack during the July 6, 2007, visit.  The office note reflects

that Dr. Lack kept the physical restrictions on the claimant’s activity in place. (CX. #1, p. 14-15). 

On July 9, 2007, respondent authorized the evaluation of the claimant by Dr. Braden, as

recommended by Dr. Lack.

On July 30, 2007, the claimant was evaluated by Dr. Terrence P. Braden, III, D.O.,

pursuant to the referral of Dr. Lack.  The July 30, 2007, consultation report of Dr. Braden relative

to the claimant reflects, in pertinent part:

Mr. James King is a 37 year old male who is employed through Staffmark
and worked at International Paper when on 6-20-2007 he was picking up
a piece of cardboard to load it into a machine and a load of cardboard fell
on top of him, hitting him in his head and his upper back area.  He says it 
knocked him down.  He really didn’t have much discomfort.  He was 
working the midnight shift, he went to see Dr. Lack that morning and said
he was complaining of his feet and his hands being numb, neck pain and 
upper back pain.  X-rays were done which did not reveal any evidence of 
distinct abnormality.  As time went by he began to have more varied 
complaints: numbness in both of his hands, all of his fingers, difficulty with
his feet feeling tingly.  He evidently had an x-ray done of the lumbosacral
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spine which did not reveal any evidence of an abnormality.  He was 
tried on some medications but did not have any distinct improvement.
He is now seen today at the request of Dr. Lack for a consultation only
for numbness in the hands and back contusion.

He reports he’s never had any injury of his neck or upper back before,
he’s never had any difficulty with his hands.  Wh was employed for a 
few months with Staffmark before he was injured. .   .   .

*       *       *

OBJECTIVELY:

Palpation: Palpatory examination is met with tenderness in the cervical
    paraspinals without any distinctly localizeable area.  There is

no muscle spasm or guarding.  Palpatory examination of the
thoracic spine is reported as tender from the upper thoracic 
spine through the lower thoracic spine in all paraspinals 
spinous processes. (CX. #1, p. 17-19).

Dr. Braden noted an MRI scan of the claimant’s cervical spine would be prudent in looking for a 

central disk herniation.

On August 9, 2007, the claimant was again seen at the emergency room of St. Bernard’s 

Medical Center.  The emergency record regarding the afore visit reflects a diagnosis of 

cervicalgia for which the claimant was prescribed Lortab (Hydrocodone & Acetaminophen) and 

Flexeril (Cyclobenzaprine).  The report further reflects that the claimant was directed to follow-

up with Dr. Braden, avoid heavy lifting and 2-3 days off work. (CX #2, p.3-4).

The claimant was seen by Dr. Braden on August 13, 2007, in follow-up to the prior visit 

and in accordance with the August 9, 2007, emergency room visit.  The August 13, 2007, Office 

note reflects, in pertinent part:

Mr. King comes in for follow up visit.  He continues to have vague
complaints in his entire body.



29

He says that he still has intermittent numbness in both of his hands.

His MRI scan of his cervical spine reveals degenerative changes throughout.
There is no evidence of disc herniations.  There is noted to be moderate
to severe bony neuroforaminal stenosis on the left side C3 through C6.

I explained to Mr. King the finding of his scan as well as its meaning.
I think that participation in an outpatient therapy environment would 
certainly be appropriate.  He can do an alternate duty as previously outlined.
(CX. #1, p. 21).

The medical in the record reflects that on September 30, 2007, the claimant was again

seen in the emergency room of St. Bernard’s Medical Center with complaints of neck pain.  The

emergency room records relative to the afore visit reflects a diagnosis of cervicalgia for which

the claimant was prescribed Ultram (Tramadol) and to follow-up with his primary care physician

for management of chronic pain. (CX. #2, p.5).  

Claimant returned to the emergency room on October 19, 2007, with complaints of neck

pain, and was prescribed Lortab.  The emergency room record regarding the October 19, 2007,

visit reflects that arrangement was made for the claimant to be seen by Dr. Gera on Monday,

October 22, 2007. (CX. #2, p. 6).  The medical in the record reflects that the claimant was again

seen in the emergency room on October 24, 2007, October 30, 2007, and November 4, 2007, for

complaints of chronic neck pain. (CX #2, p. 7-9).

While the evidence in the record reflects that the claimant received injections for his

chronic pain under the care of Dr. Sunil Gera, there are only two (2) narrative medical reports

relative to same in the record.  The November 6, 2007, report, relative to an office visit of the

same date reflects, in pertinent part:

Mr. King has been followed in my clinic for a neck pain of multiple 
etiology status post injuries at his workplace.  Patient is here today for
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return visit after having two cervical epidural steroid injections for
his radicular pain and is no longer complaining of pain to the arm.
Patient states he is having pain in his neck which is moderate to severe,
wakes him at night.  He is having constant headache, pain starts in his 
neck, occasionally is severe in the temporal region, radiates behind his 
eye, occasionally radiates to the upper shoulder area.  He takes Hydrocodone.
PHYSICAL EXAMINATION:
General: Does not appear to be in distress.  Anxious.
Local Neck Exam:

On inspection: Normal.
On palpation: More spasm on the left sternocleidomastold when
compared to the right side.  Trapezius was nontender, nonspasmodic.

Range of motion:
*       *       *

ASSESSMENT/PLAN:
1. Patient has osteophytosis and spondylosis at multiple levels, it is 

highly likely during his injury he may have injured these joints.
He has axial pain with tenderness in the facets and has not responded 
to the epidural.  He is no longer complaining of radicular pain so I
will not proceed with epidural steroid injection.  I will rule out the
cervicogenic cause of headache by giving left C2-3, C3-4 medial 
nerve branch block and with the third occipital nerve block.  Procedure
was explained in detail using the spinal model and he agreed.

2. We had a detailed discussion regarding narcotics, I explained I do
not think he is a candidate for stronger narcotics.  He said these give
him relief, however, I explained he has been taking narcotics for 
different doctors.  If he does not agree with my plan then I will be
glad to discharge him, however, I do not think he is a candidate for
narcotics for nonmalignant pain.  He can take Ultracet.  I will give 
muscle relaxant Zanaflex which should also help with sleep.

3. In the meantime he will have the results of the diagnostic block.
Patient did understand and left happily. (CX. #1, p. 24).    

The claimant was again seen by Dr. Gera on November 27, 2007, in followup “for his neck pain 

of multiple etiology”.  The report relative to the November 27, 2007, visit reflects, in pertinent 

part:

.      .      .   Today in the office patient states he does not think the injections
are helping him, he is having constant headaches, and cannot work.  Patient
wants me to refer him to a neurosurgeon.
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*       *       *

ASSESSMENT/PLAN:
1. Discussed in detail that in my opinion patient does not have 

cause for neurosurgical opinion.  I will leave this to the 
judgement of Dr. Braden.

2. Patient again stated he cannot work.  Again, in my opinion there is
no cause for him to not work.  He does not have herniated disk
or neuroforaminal compromise, no pinched nerve and should be 
able to work.  I will leave this to the judgment of Dr. Braden as 
the patient is not satisfied with his results.

3. I will not refer him to a neurosurgeon.  No need for stronger narcotics.
4. I will discharge him back to the care of Dr. Braden.  Patient’s 

diagnostic test for left C2-3, C3-4 was positive.  I will discharge
him and allow him time to think about continuing treatment.  If
he decides to continue treatment I will be glad to see him as needed.
(CX. #1, p. 25).

The medical reflects that the claimant was next seen for medical treatment on December 

4, 2007, by Dr. Braden.  The office note regarding the afore visit reflects, in pertinent part:

Mr. King comes in for a follow up visit.  He is very distraught about
his visit with Dr. Gera.  He said the injections did give him some 
improvement but he said the back of his head was so numb after the
injections that someone could of hit him with a baseball bat and he wouldn’t
of felt any pain.  Once the injections wore off he had the same or similar
pain he had been experiencing.

There has been no distinct change in his examination today.

I reviewed notes from Dr. Gera’s office.  Dr. Gera reports that he did a
diagnostic block at the left C2-3, C3-4 which gave him relief.  Again, 
Mr. King refutes that it gave him any distinct improvement other than
relieved his pain for a very short time.

Mr. King keeps talking about seeing a neurosurgeon.

I discussed with Mr. King during this lengthy visit, I’m accompanied 
by Barbara, my nurse, that the scan the was done of the cervical spine
revealed some degenerative changes which pre-existed his injury.  I 
could not find distinct cause for his ongoing symptoms although Dr. 
Gera’s injections did give him improvement.  Mr. King reiterates that
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he was so numb the entire back of his neck that he couldn’t feel
anything and he couldn’t tell if it really improved him or not.

He’s requesting a change to another physician from me.  I explained to 
him that this would be through his case manager or through the Workers
Compensation Commission but I could see no need for neurosurgical 
input at this time.

Plans:
1. I’m going to start him on Neurontin 400mg, titrating this up to

400mg three times a day.
2. If he has no distinct improvement at this dose then there will be

nothing further that I can offer Mr. King.  He has marked subjective
complaints of pain that I cannot completely objectify by the evidence
that has been presented.  He will contact me in 10 days to give me
an update of his symptomatology. (RX. #1, p. 21).

The final medical document in the record is a December 19, 2007, office slip of Dr. Braden 

reflecting that the claimant is at maximum medical improvement as of that date, returned to work 

full duty, and no permanent physical impairment. (RX #1, p. 22).

Pursuant to a March 4, 2008, Change of Physician Order, on March 26, 2008, was seen

by Dr. Rebecca Barrett-Tuck, a Jonesboro neurosurgeon.  At the time of his March 26, 2008,

examination by Dr. Barrett-Tuck the claimant’s chief complaints were neck pain and upper

extremity pain.  The March 26, 2008, report of Dr. Barrett-Tuck reflects, in pertinent part:

James King is a 37-year-old gentleman who comes today for evaluation 
of severe neck pain, bilateral arm pain, and headache.  Mr. King was
apparently a Staffmark employee June 20th working for International Paper.
When he bent over next to the conveyor belt, multiple boxes apparently
fell off the conveyor landing on his head and shoulders and knocking him
to the floor. .   .    .  He immediately reported a severe headache and numbness
in his hand.  He was working the evening shift, and next day he was sent
to see physician.  From there, he was referred to Dr. Braden for treatment
and thereafter to Dr. Gera.  After several blocks, Mr. King felt that he was 
not getting relief with the spinal injections; therefore, he requested a referral
to a neurosurgeon.  Apparently, that was not honored by Dr. Gera; therefore,
he requested a change in physicians so that he could undergo a neurosurgical
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evaluation.  He continues to have pain in the neck, the trapezius areas, 
and both arms.  He also complains of severe numbness and tingling 
involving his hands as well as weakness in his hands.  Since the injury, 
Mr. King has attempted to improve his condition by losing weight.  He
is now down to approximately 275 pounds from 320 pounds.  Unfortunately
after the accident, Staffmark asked him to take a job with a sign that 
strapped around his neck while he stood our on Nettleton Avenue.  He did 
not feel he would be able to do that due to his severe neck pain, and he was
fired from that company.

*       *       *

Examination of the neck shows some tenderness across the trapezius areas.  
Reflexes are 2+ and symmetrical.  Strength is intact in all major groups.
Posture is good.
Tests
MRI of the cervical spine shows no clear-cut lesion that will require surgical
intervention; however, there are some mild findings that I think could be 
better evaluated through a myelogram and post-myelogram CT scan, 
particularly considering the continued severe pain.
Assessment
1.   Severe persistent neck pain and bilateral arm pain, not responding to 
conservative treatment, questionable significant abnormalities n MRI.

2.   Probable carpal tunnel syndrome.
Plan
1.   Myelogram and post-myelogram CT scan of the cervical spine.
2.   EMGs and nerve conduction studies of upper extremities. 
3.   I will see Mr. King back thereafter. (CX. #1, p. 1-3).

Finally, the record reflects that on June 28, 2007, claimant signed an Acknowledgment of

Alternate/Modified Duty Work document.  The form reflects, in pertinent part:

Staffmark desires to provide our injured employees with the most 
expedient and quality medical care for their work related injuries.
Staffmark has developed an Alternate/Modified duty status by making
accommodations for work restrictions.

You have been advised by your authorized treating physician that you
have been released to Alternate/Modified duty status as of 6-28-07.
This letter serves as notice to you that Alternate/Modified duty is available
as of 6-28-07 and you should report to work at the Staffmark Office at 
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8:00 am on 06/28/07 for your assignment.

Failure to report will be considered an unexcused absence, and you
will not be paid for any days missed.  Staffmark has made a strong 
commitment to providing gainful employment to our injured employees
during their recovery from work related injuries, and we would appreciate
your cooperation.  (RX. #2, p. 2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 20, 2007, the relationship of employee-employer-carrier existed among 

the parties.

3. On June 20, 2007, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits of $240.00/$180.00, for temporary total/permanent partial disability based

on an average weekly wage of $360.00.

4. On June 20, 2007, the claimant sustained an injury to his low back and neck 

arising out of and in the course of his employment.

5. The clamant was temporarily totally disabled for the period beginning June 21, 

2007, and continuing through December 19, 2007.

6. On March 4, 2008, a Change of Physician Order was entered by the Medical Cost 

Containment Department of the Arkansas Workers’ Compensation Commission, designating Dr.

Rebecca Barrett-Tuck, a Jonesboro neurosurgeon, as the claimant’s authorized treating physician

in connection with the June 20, 2007, compensable injury.  The recommended diagnostic studies
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of Dr. Barrett-Tuck, to include myelograrm and post-myelogram CT scan of the cervical spine

and EMGs and nerve conduction studies of the upper extremities, are reasonably necessary in

connection to the treatment of the claimant’s compensable injury.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the injury of June 21, 2007.

8. The respondents have controverted the payment of medical benefits subsequent to 

March 26, 2008, and the claimant’s entitlement to temporary total disability benefits.

CONCLUSIONS

The compensability of the claimant’s June 20, 2007, accident is not disputed.  Claimant

maintains that he sustained injuries to his neck and low back which remain symptomatic and

continued to require medical treatment.  Further, the claimant asserts entitlement to indemnity

benefits as a result of the injuries growing out the accident which resulted in his inability to

work.  Respondents take the position that all appropriate benefits have been paid with regard to

this matter.  The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

The mechanics of the claimant’s June 20, 2007, accident is not disputed.  The claimant

was in a bent posture when cardboard used in the manufacturing of boxes fell on him, striking his

neck and back.  The claimant begin his shift at International Paper Company, as an employee of

respondent-employer, at 11:00 p.m. on June 20, 2007.  Since the accident occurred at or after

midnight, the actual date of the accident was June 21, 2007.  However, as noted above, the

occurrence of the work-related accident is not disputed.
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Appropriate Compensation Benefit Rate

The claimant commenced his employment with respondent-employer, a temporary

employment agency, on June 14, 2007.  During his employment with respondent-employer the

claimant was assigned to two (2) different work sites.  The claimant was first assigned to

Arkansas Glass, which provided an hourly rate of $10.00, for a 12-hour work day, where he

worked a half a day.  The Arkansas Glass assignment did not provide a guarantee with respect to

the number of days that the claimant would work.  The Arkansas Glass assignment did not work

out due to a prior conflict between the claimant and a permanent employee of that employer.

The claimant was next assigned to International Paper Company by respondent-employer,

along with four (4) other employees.  At the time of the initial International Paper Company

assignment, the claimant and the other four employees of respondent-employer worked for three

(3) days at an hourly rate $8.00, working the 7:00 a.m. to 3:00 p.m. shift.  The claimant was

retained at International Paper Company after the initial assignment and placed on the third shift,

from 11:00 p.m. to 7:00 a.m. where he worked as a machine assistant/stacker at an hourly rate of

$9.00, for a 40-hour work week.

Ark. Code Ann. §11-9-518 provides the calculation for injured workers’ benefits:

(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of the accident and in no case shall be computed on less than a full-
time workweek in the employment.

The evidence preponderates that at the time of the claimant’s June 20/21, 2007, injury the

contract for hire in place provided for an hourly rate of $9.00, for a forty-hour workweek.  Sierra

v. Griffin Gin,__ Ark. __, __S.W.3d__, (September 25, 2008).    The claimant’s average weekly
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wage at the time of his compensable injury, base on the contract of hire in force at the time of the

accident was $360.00, which yields compensation benefit rates of $240.00/$180.00, for

temporary total/permanent partial disability.

Additional Medical Benefits

There is no evidence in the record to reflect that the claimant sought or required medical

treatment relative to his neck, upper extremities, or back prior to the June 20/21, 2007,

compensable injury in the employment of respondent.  Subsequent to the compensable injury, the

claimant’s medical treatment was provided by respondents’ designated medical providers or

referrals therefrom.  Specifically, the claimant was initially seen by Dr. Michael Lack, who later

referred the claimant to Dr. Terrence Braden.  The claimant was later referred by Dr. Braden to

Dr. Sunil Gera, who provided epidural injections and later returned the claimant back to the care

of Dr. Braden. Dr. Braden released the claimant as being at maximum medical improvement on

December 19, 2007, without any permanent physical impairment relative to the June 2007,

injury.  

It is noteworthy that at the time the claimant was last seen by Dr. Gera, a pain specialist,

the November 27, 2007, report left open the possibility of additional treatment.  The medical

reflects that the claimant’s diagnostic test for left C2-3, C3-4 was positive. The claimant received

cervical epidural steroid injections under the care of Dr. Gera without appreciable relief of his

symptoms attributable to the June 2007, compensable accident. 

As noted above the compensability of the claimant’s June 2007, injury is not disputed. 

The evidence preponderates that the claimant has remained symptomatic since sustaining the

June 2007, compensable injury.  The conservative treatment measures pursued by Drs. Lack,
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Braden and Gera have not resulted in any appreciable relief of the claimant’s symptoms. 

Pursuant to the entry of a March 4, 2008, Change of Physician Order by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission Dr. Rebecca

Barrett-Tuck, a Jonesboro neurosurgeon, was designated the claimant’s authorized treating

physician relative to the injury growing out of the June 2007 compensable accident.  At the time

of her March 26, 2008, examination of the claimant Dr. Barrett-Tuck has access to the claimant’s

prior pertinent medical record, to include the MRI of the cervical spine.  The March 26, 2008,

examination of the claimant is not indicative of a thorough evaluation by Dr. Barrett-Tuck in that

additional diagnostic studies were recommended/prescribed and a subsequent visit planned.  In

her March 26, 2008, report Dr. Barrett-Tuck clearly and unequivocally set forth the basis for the

prescribed diagnostic test.

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide all medical treatment

that is reasonably necessary for the treatment of a compensable injury.  What constitutes

reasonable and necessary treatment under the afore statute is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark 163, 924 S.W.2d 790 (1996).  At this

juncture I am compelled to stress that the March 4, 2008, Change of Physician Order granted the

claimant a one-time change of physician to one of his selection relative to the June 20/21, 2007,

compensable injury, and not a “one-time visit” to a physician of his selection.  The refusal of

respondents to authorized the payment of the diagnostic studies is counter to the March 4, 2008,

Change of Physician Order of the Medical Cost Containment Department of the Arkansas since

the tests are a part of and in furtherance of the initial examination.  As such respondents’ actions

are perilously close to being in contempt of the Change of Physician Order.   The evidence
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preponderates that the afore diagnostic studies are reasonably necessary in connection with the

treatment of the claimant’s compensable June 2007, injury.  Respondents have controverted the

claimant’s entitlement to the afore diagnostic studies.  

Temporary Total Disability Benefits

The claimant did not perform any further work following the occurrence of the above

accident.  Once the office of respondent-employer opened during regular business hours, the

claimant reported the accidental injury to appropriate supervisory personnel and was directed to

undergo a drug screen test at Occupational Health Partners.  The claimant did not request

medical treatment at the time he reported the accident to respondent-employer on June 21, 2007. 

At the time of the afore the claimant had been up and inactive since suffering the accident.  Save

for the mandatory drug screen, the claimant’s only wish was to go home and rest.

On June 22, 2007, the claimant relayed his complaints attributable to the June 20/21

accident, to respondent and requested medical treatment.  The claimant was directed to

respondents’ designated medical provider, Occupational Health Partners and Dr. Michael Lack. 

Following his examination of the claimant Dr. Lack diagnosed the claimant’s complaints as a

contusion to the back and hand numbness.  Dr. Lack imposed physical restrictions on the

claimant’s work activities to include no heavy manual labor, no stooping, crawling, bending, and

no lifting/pushing greater than 5 pounds.  The claimant provided the afore written restrictions to

respondent-employer.

There is no evidence in the record to reflect that the respondent offered the claimant

alternate or modified duty work within the above medical restrictions prior to June 28, 2007. 

Respondent-employer readily acknowledged that alternate/modified duty work is not offered to



40

work-related injured employees for the first seven (7) days following the injury.  On the seventh

(7th ) day the employee is presented with an acknowledgment of alternate/modified duty and

given the opportunity to either accept or decline the offer.    It is noteworthy that the

alternate/modified duty work that respondent offered on the 8th day was also available on the 2nd

day.  Specifically, in the instant claim, the claimant was seen by Dr. Lack on June 22, 2007, and

provided physical restrictions regarding his work activities.  Respondents were privity to the

restrictions on June 22, 2007.  The same restrictions that were in place on June 22, 2007, were

also in place on June 28, 2007.  It was not until June 28, 2007, the respondent offered the

alternate/modified duty to the claimant.

The fact that respondent had available alternate/modified duty work presumably within

the medical restrictions of the injured employee on June 22,2007, but refused/declined to offer

same to the employee until the June 28, 2007, the seventh day following the accident, reflects a

policy which operates to penalize/punish the injured employee.  Respondent-employer is

cognizant of the fact that of the fact that compensation shall not be allowed to an injured

employee for the first seven (7) days’ disability resulting from the injury.  Ark. Code Ann. §11-9-

501 (a)(1).  

Respondents have not offered a rational explanation for their failure to afford the

claimant available alternate/modified duty prior to the expiration of seven (7) days following an

accidental injury.  Ark. Code Ann. §11-9-505 (a)(1) provides, in pertinent part:

Any employer who without reasonable cause refuses to return an employee
who is injured in the course of employment to work, where suitable 
employment is available within the employee’s physical and mental 
limitations, upon order of the Workers’ Compensation Commission, and
in addition to other benefits, shall be liable to pay to the employee the 
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difference between benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceeding one (1) year.

In instituting any policy which has the effect of penalizing a work-related injured employee

respondents should be mindful of the purpose of the Workers’ Compensation Act and the totality

of its operation.

Ark. Code Ann. §11-9-102 (12) defines the healing period “as that period for healing of

an injury resulting from an accident”.  A claimant is entitled to the payment of temporary total

disability benefits during his healing period if he shows by a preponderance of the evidence that

he had a total incapacity to earn wages. Carroll General Hospital v. Green, 54 Ark. App. 102,

923 S.W.2d 878 (1996).

In the instant claim, the claimant sustained injuries to his cervical and lumbar spine in the

June 2007, accident which resulted in symptoms of neck pain, upper extremity tingling and

numbness, along with headaches.  The symptoms were such as to warrant medical treatment on

June 22, 2007, under the care of Dr. Lack, who in term imposed physical restrictions of the

claimant’s activities.  Claimant provided medical documents reflecting the restrictions to

respondents on June 22,2007.  Respondents did not offer to return the claimant to work within

the restrictions at any point prior to June 28,2007.

The claimant was again seen by Dr. Lack on June 28, 2007, and the physical restrictions

previously imposed remained in place.  Respondents acknowledged reviewing the medical

records relative to the claimant, to include his complaints of neck pain, tingling and numbness

relative to his upper extremities.  Nevertheless respondents offered to the claimant

alternate/modified duty of wearing a sign reflecting welders needed.  Claimant signed the
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acknowledgment declining the alternate/modified duty on June 28, 2007.  Given the nature of the

claimant’s injury and symptoms attributed to same, which were reflected in the medical records,

the evidence preponderates that the refusal was reasonable.

On June 30, 2007, the claimant was seen at the emergency room of St. Bernard’s Medical

Center relative to complaints attributable to the June 20/21, 2007, compensable injury.  The

emergency room visit occurred on a Saturday, outside the regular business hours of respondent’s

designate medical provider.  The credible evidence in the record reflects that the claimant

complied with the instructions that he had been provided by respondent-employer in terms of

obtaining emergency medical treatment.  

While the respondents assert that the claimant’s employment was terminated on July 3,

2007, due to his hostile attitude and because he threw a clipboard when he refused to sign the

acknowledgment of alternate/modified duty document, the credible evidence in the record is to

the contrary.  The claimant reported to the office of respondent-employer with

paperwork/documentation following each of his visits to Dr. Lack at Occupational Partners,

which included June 22, 2007, June 28, 2007, and July 6, 2007.  Between the June 28th and July

6th visits, the claimant was seen at the emergency room on June 30, 2007, for complaints

associated with the compensable injury.  

The evidence reflects that personnel of respondent-employer was not pleased when

informed of the claimant’s June 30, 2007, emergency room visit and the corresponding liability

for the payment of the bill.  Indeed, the evidence in the record preponderates that the June 30,

2007, emergency room visit was reasonably necessary in connection with the treatment of the

clamant’s compensable injury.
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The evidence in the record preponderates that the clamant remained under medical

imposed physical restrictions from the time of his initial medical treatment on June 22, 2007,

through December 19, 2007, when last seen by Dr. Braden.  Superior Industries v. Thomaston,

72 Ark. App. 7, 32 S.W.3d 52 (2000).  In light of the nature of the claimant’s injury and

complaints associated with same, his refusal to wear the sign around his neck was reasonable and

justified, an observation on which Dr. Barrett-Tuck commented.      

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he was rendered totally incapacitated from engaging in gainful employment for the

period June 22, 2007, and continuing through December 19, 2007, as a result of the compensable

injury of June 20/21, 2007.  Respondents have controverted the claimant’s entitlement to

temporary total disability benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $240.00, for the period beginning June 22, 2007, and

continuing through December 19, 2007, as a result of the June 20-21, 2007, compensable injury. 

Said sums accrued shall be paid in lump without discount.  Any claim for temporary total

disability benefits subsequent to December 19, 2007, is specifically reserved at this time.

Respondents are further ordered and directed to pay all reasonable necessary medical

expenses, to included the diagnostic studies prescribed/recommended by Dr. Rebecca Barrett-

Tuck, the claimant’s authorized treating physician, growing out of and in connection with the

treatment of the claimant’s compensable injury of June 2007, including the cost of the June 30,

2007, emergency room visit, and medical related travel.
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Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


