
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F607468

TERESA KENNEDY, EMPLOYEE CLAIMANT

OAK RIDGE NURSING HOME, 

EMPLOYER RESPONDENT

CANNON COCHRAN MANAGEMENT 

SERVICES, INC., INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 17, 2008

Hearing conducted before Administrative Law Judge S. Dale Douthit in El Dorado,

Union County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

The above captioned claim came on for a hearing on July 23, 2008, in

El Dorado, Arkansas.  A prehearing conference was conducted on April 22, 2008, and

a Prehearing Order was filed on April 23, 2008.  A copy of the Prehearing Order was

marked as Commission Exhibit “1”, and made a part of the record without objection,

subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 23, 2006.
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3) The claimant sustained a compensable back injury on June 23,

2006.

4) Claimant’s temporary total disability rate is $188.00 per week

and the claimant’s permanent partial disability rate is $154.00 per

week.

5) Respondents paid temporary total disability through March 2,

2007, and paid a 5% impairment rating.

6) As of June 21, 2007, Dr. Vora became the claimant’s doctor by a

Change of Physician Order.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether claimant is entitled to additional medical treatment by

Dr. Vora.

2) Whether claimant is entitled to wage loss disability benefits in

excess of the anatomical impairment rating which was accepted

and paid; or, in the alternative, whether the claimant re-entered a

healing period and is entitled to additional temporary total

disability benefits.

3) Attorney’s fees.

At the full hearing, the claimant contended she is entitled to additional

treatment being recommended by Dr. Vora.  The claimant contended she is entitled to

wage loss disability in excess of her anatomical rating, or in the alternative, that she

may have re-entered a healing period and if so would be entitled to additional

temporary total disability benefits.  The claimant contends respondents should be

ordered to pay attorney’s fees as provided by law.
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Respondents contended at the full hearing that the claimant has been treated

and released to return to work.  Respondents contend that the treatment now

recommended by Dr. Vora is not reasonable or necessary.  That Dr. Vora is a

neurologist and not a surgeon.  Respondents contend that the claimant’s healing

period ended when the rating was assigned, and respondents contend that said rating

has been paid.  Respondents contend that claimant has no wage loss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The parties’ stipulations are reasonable and are hereby accepted

as fact.

3) The claimant reached maximum medical improvement on

February 23, 2007, per the report from Dr. Scott Schlesinger

found at Claimant’s Exhibit 1, page 50.

4) The claimant has failed to prove by a preponderance of the

evidence that she re-entered a new healing period after

February 23, 2007, and therefore is not entitled to any additional

temporary total disability benefits.
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5) The claimant has proven by a preponderance of the evidence that

she is entitled to wage loss disability benefits in the amount of

5% over and above her stipulated 5% permanent anatomical

impairment for a total of 10% permanent partial disability.

6) The claimant has proven by a preponderance of the evidence that

she is entitled to additional medical treatment from Dr. Vora in

the form of the prescription medications, Ultram, Flexeril, and

Medrol Dosepak, as  now recommended by Dr. Vora.

7) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to the additional medical treatment in

the form of physical therapy now recommended by Dr. Vora. 

Therefore, the claimant is only entitled to the additional medical

treatment from Dr. Vora in the form of prescription medication,

as I find such additional treatment to essentially be pain

management.

8) The claimant’s attorney, the Honorable Gregory Giles, is entitled

to the maximum statutory attorney’s fees on the wage loss

disability benefits awarded herein, one-half of which is to be paid

by the claimant and one-half to be paid by the respondents in

accordance with A.C.A. § 11-9-715.       

DISCUSSION

The claimant, 33 years of age, was working for the respondent-employer on

June 23, 2006, when she sustained a stipulated compensable back injury.  The

claimant testified as follows regarding the events which led to her stipulated

compensable back injury:

Q Okay.  And so this incident where you hurt yourself, he was still

in the bed at the time?
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A Yes, sir.

Q. And what exactly were you doing when you felt this pain?

A I was bending over and I was trying to pull the pad from under

him.  He raised up but then he slipped when – I guess I was like halfway

under him on pushing the pad.  You push the paid and then go on the

other side and pull it, and when I got halfway under, he fell and it jarred

me and I just went down and I heard something pop and I couldn’t

straighten up.

(T. pg. 15, lines 7-18).

Following the claimant’s stipulated back injury, the claimant testified that she

went to see the company’s doctor, Dr. Zahniser.  The claimant testified that Dr.

Zahniser put her on muscle relaxers and pain pills and conducted an X-ray.  The

claimant testified that Dr. Zahniser instructed her that she could return to work;

however, the claimant testified that she was unable to do so.  Then the claimant was

referred to Dr. Dwayne Daniels.  The claimant testified that Dr. Daniels started her on

physical therapy and gave her some muscle relaxers.  Dr. Daniels also ordered an MRI

of her back and continued her to be off work.

The claimant testified that Dr. Daniels also gave her a series of epidural steroid

injections and ultimately, on July 31, 2006, the claimant testified that Dr. Daniels

returned her to work on light duty with a 20 pound lifting restriction.  The claimant

testified that she returned to work with the restrictions but was told that her employer

had no duties available that would fall within her restrictions.  The claimant testified
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that Dr. Daniels left the state and then was referred to Dr. Gati.  The claimant testified

that Dr. Gati referred her to Dr. Scott Schlesinger for a surgical evaluation.  The

claimant testified that Dr. Schlesinger conducted X-rays to see exactly where the

claimant’s injury was so he could better determine where to give more injections.  The

claimant testified that she did receive more injections from Dr. Schlesinger but that

those injections did not give her much benefit.

The claimant ultimately was referred by Dr. Schlesinger for a Functional

Capacity Evaluation.  The Functional Capacity Evaluation contained herein at

Claimant’s Exhibit 1, pages 24-49, found that the claimant could perform sedentary

type work but also found that the claimant gave unreliable effort.  Ultimately, Dr.

Schlesinger released the claimant with a 5% permanent impairment rating on July 23,

2007.  (Cl. Ex. 1, pg. 50).  At that time Dr. Schlesinger released the claimant at

maximum medical improvement and stated there was nothing he could do for her from

a neurosurgical perspective.  

With continuing complaints of pain, the claimant requested a Change of

Physician Order through the Arkansas Workers’ Compensation Commission and

ultimately claimant’s primary treating physician was changed to Dr. Vora.  Dr. Vora

recommended that the claimant undergo another MRI and nerve conduction studies

which were ultimately done.  Dr. Vora also recommended additional physical therapy
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and recommended that the claimant take prescription medications of Ultram, Flexeril,

and Medrol Dosepak.

Even though the respondents paid for the first visit to Dr. Vora, they have

controverted the additional physical therapy and medication now recommended by Dr.

Vora.  The claimant contends she is entitled to the additional treatment from Dr. Vora

and contends she is entitled to wage loss disability benefits in excess of her permanent

anatomical impairment rating, or in the alternative has re-entered a new healing period

or never reached maximum medical improvement in the first place thereby entitling

her to additional temporary total disability benefits.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.  The

employee has the burden of proving by a preponderance of the evidence that medical

treatment is reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App.

248, 205 S.W.3d 181 (2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  The Commission has the

authority to accept or reject medical opinions in its resolution of the medical evidence

and has the force and effect of a jury verdict.  Estridge v. Waste Management, 343
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Ark. 276, 33 S.W.3d 167 (2000).

The claimant sustained an admittedly compensable injury to her back. 

Respondents have paid for some medical benefits for the claimant, including, but not

limited to, a surgical evaluation from Dr. Scott Schlesinger.  The claimant also

underwent physical therapy and epidural injections as well as prescription medication. 

The medical records indicate that Dr. Schlesinger released the claimant at maximum

medical improvement per his February 23, 2007, report, and found the claimant

sustained a 5% permanent impairment as a result of her compensable injury. 

Subsequently, the claimant received a change of physician to Dr. Vora who now

recommends additional physical therapy and prescription medications.  Even though

Dr. Vora is not technically a pain management physician, it is apparent to this

administrative law judge that pain management is essentially what Dr. Vora is

providing.  Based upon the medical records and all evidence now before the

Commission, I find that Dr. Schlesinger was correct in his maximum medical

improvement finding of February 23, 2007.  However, even though the claimant has

reached maximum medical improvement, the claimant could still be entitled to

additional pain management without extending the healing period.

The claimant is requesting additional physical therapy as recommended by Dr.

Vora; however, I find that such additional physical therapy is not reasonable or
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necessary.  I reach this conclusion based upon the claimant’s own testimony that she

has previously had basically the same physical therapy in the past with no benefit.  

Q So that’s what I am trying to get to, how Dr. Vora’s physical

therapy was different from the other physical therapy that you had had

before.

A It wasn’t any different, I mean, they did basically the same thing.

(T. pp. 58-59, lines 25, 1-4).

Even though I find that the additional physical therapy is not reasonable and

necessary, I do find that the additional pain management from Dr. Vora in the form of

prescription medications is reasonable and necessary.  Dr. Vora now recommends the

claimant take Ultram, Flexeril, and a Medrol Dosepak.  The claimant credibly testified

that Dr. Gati also prescribed similar medications while he was treating the claimant

for her compensable injury.  (T. pg. 59, lines 14-20).  The claimant continues to have

complaints of pain and other symptoms related to her compensable injury, and I find

that the claimant has proven by a preponderance of the evidence that the additional

treatment from Dr. Vora in the form of pain management via prescription medications

is reasonable, necessary, and related to the claimant’s compensable injury.  Therefore,

respondents are responsible for the additional treatments from Dr. Vora in the form of

the prescription medication now recommended from Dr. Vora.

The claimant has contended that she is possibly entitled to additional temporary
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total disability benefits as she contends that Dr. Schlesinger was incorrect in her

maximum medical improvement finding or that the claimant has re-entered a new

healing period thereby entitling her to additional temporary total disability benefits.  In

order to be entitled to temporary total disability benefits, the claimant must remain in

her healing period and unable to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

In the present case, the claimant did receive a stipulated compensable back

injury and the claimant does have some minor bulging disks in her lumbar region. 

However, the claimant has been treated by multiple doctors, received physical therapy,

steroid injections, and a surgical evaluation.  Dr. Scott Schlesinger has evaluated the

claimant and found that she is not a candidate for surgery.  Dr. Schlesinger also

entered his February 23, 2007, report finding the claimant at maximum medical

improvement and assessing her with a 5% permanent impairment rating.  I agree with

Dr. Schlesinger’s opinion regarding maximum medical improvement and find that

claimant’s healing period ended on February 23, 2007.  The claimant has had multiple

MRIs and as a result no doctor has recommended surgery.  Dr. Schlesinger has opined

that the claimant is as good as she is going to get and has released the claimant from

his care.  I find that the claimant reached maximum medical improvement on

February 23, 2007, and did not re-enter a new healing period thereafter.  Therefore,
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the claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits.

The claimant has also requested wage loss disability benefits in excess of her

5% anatomical impairment.  In considering claims for permanent partial disability

benefits in excess of the impairment rating, the Commission may take into account

various factors.  These factors include the percentage of the physical impairment as

well as the claimant’s age, education, work experience, and all other matters

reasonably expected to affect the employee’s future earning capacity. A.C.A. § 11-9-

522(b)(1).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional permanent partial

disability benefits in the amount equal to 5% to the body as a whole, thereby bringing

her total permanent partial disability to 10%.  As previously noted, the claimant was

33 years old at the time of the hearing.  The claimant graduated from high school and

then later attended and completed beauty school.  The claimant also then completed

CNA training through the respondent-employer.  The claimant testified that she still

has a cosmetology license and upon paying a $25.00 a year fee, she could still do

various things with her cosmetology license such as nails, feet, hair, and massages. 
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The claimant testified that as a cosmetologist you can get paid for a hairstyle

anywhere from $25.00 to $55.00, $30.00 for a pedicure, and $25.00 for a manicure. 

The claimant also seemed to testify that she made approximately $7.00 per hour and

that there were several other jobs out there that would pay $7.00 per hour.   The

claimant’s Functional Capacity Evaluation stated that she could do at least sedentary

type work and the claimant admitted that there were receptionists jobs and other

sedentary type labor she could perform and earn $7.00 per hour.  It must be pointed

out that the claimant is only 33 years old and her impairment rating is 5%.  Based on

all the factors outlined herein concerning wage loss and taking into account all the

other factors one should consider when determining wage loss, I find that the claimant

has proven by a preponderance of the evidence that she is entitled to wage loss

disability benefits of 5% over and above her permanent anatomical rating of 5% for a

total permanent partial disability of 10%.

AWARD

The claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to additional permanent partial disability benefits in the

form of wage loss in an amount equal to 5% to the body as a whole over and above

her 5% anatomical rating for a total permanent partial disability rating of 10%. 

Respondents have controverted claimant’s entitlement to the wage loss disability
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benefits awarded herein and the claimant’s attorney, the Honorable Gregory Giles, is

entitled to the maximum statutory attorney’s fees on the benefits awarded herein, one-

half of which is to be paid by the claimant and one-half to be paid by the respondents

in accordance with A.C.A. § 11-9-715.  The claimant has failed to prove by a

preponderance of the evidence that she is entitled to additional temporary total

disability benefits.  The claimant has proven by a preponderance of the evidence that

she is entitled to the additional medical treatment from Dr. Vora in the form of pain

management via prescription medications.  The claimant has specifically failed to

prove by a preponderance of the evidence that she is entitled to the additional physical

therapy now recommended by Dr. Vora.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.  Respondents are

ordered to pay all benefits awarded herein pursuant to the findings of fact and

conclusions of law outlined herein.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


