
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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KAREN PAWLESS KAMINAWAISH CLAIMANT

LIFE STYLES, INC.          RESPONDENT
                                                
UNION STANDARD INSURANCE COMPANY, RESPONDENT
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OPINION FILED DECEMBER 11, 2008 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County,  Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas. 

Respondents represented by GUY WADE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 22, 2008, in Springdale,

 Arkansas. A pre-hearing  order was entered in this case on July 16, 2008. This pre-

hearing order set out the stipulations offered by the parties and outlined  the issues to be

litigated and resolved at the present time.  A copy of this  pre-hearing order  was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On March 27, 2008, the relationship of employee-employer-carrier existed

between the parties.

2. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to her right ankle on

March 27, 2008.

2. The claimant’s entitlement to the payment of medical expenses.
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In regard to these issues, the claimant contends:

“On March 23(sic), 2008 claimant broke her right ankle when
she stepped in a hole in the yard at work and fell.”

In regard to these issues, the respondents contend:

“Respondents  contend that the claimant’s complaints did not
occur in the course and scope of her employment.”

 DISCUSSION

The central issue in this case is whether the claimant sustained a “compensable

injury” to her right ankle on March 27, 2008.  The burden rests upon the claimant to prove

that, on that date, she sustained a physical injury to her right ankle, which satisfies all of the

requirements for a “compensable injury” that are contained in the Act.

The first of these requirements are found in Ark. Code Ann. §11-9-102(4)(D).  This

subsection requires that the claimant prove by medical evidence the actual existence of a

physical injury or damage to her right ankle, which is supported by “objective findings”, as

that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the only medical evidence that has been  introduced is two clinic

notes from Dr. Jason Pleimann of the Ozark Orthopaedic Clinic.  In his initial report, dated

April 3, 2008, Dr. Pleimann states that the claimant has previously been seen by personnel

at the emergency room at a local hospital, where a splint was applied and she was placed

on crutches.  Upon physical examination, Dr. Pleimann observed moderate swelling that

was mainly in the medial aspect of the claimant’s right  ankle.  He also noted that x-rays of

the claimant’s right ankle  showed an avulsion type fracture of the medial distal tibia around

the medial malleolus.  However, it was his expert opinion that this fracture was “old” and

was unrelated to  the incident on March 27, 2008.  Dr. Pleimann diagnosed the claimant’s

current difficulties as a medial ankle sprain.

Dr. Pleimann’s second and final note is dated April 30, 2008.  At that time, he

recorded that the claimant was continuing to wear her prescribed boot, but was doing better
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and experiencing less pain.  On physical examination, Dr. Pleimann observed only some

“fullness” over the medial side of the ankle.  He continued to diagnose the claimant’s

difficulties as a right medial ankle sprain that had improved.  He directed the claimant to

continue to use the prescribed boot for a couple of weeks, but only off and on.  After two

weeks, the claimant was advised to totally discontinue the use of the boot.  Although Dr.

Pleimann indicated that he would recheck the claimant’s injury  in 4 weeks, there is no

report or record that would indicate that he did, in fact, do so.

It is my finding that the reports and records of Dr. Pleimann are sufficient to

“establish” the actual existence of a physical injury to the claimant’s right ankle.  These

records and reports further show the physical injury to be in  the form of a medial sprain.

The swelling, which was visually observed by Dr. Pleimann in the medial aspect of the

claimant’s right ankle, would be  an “objective finding”, under Ark. Code Ann. §11-9-

102(16)(A)(i), and is  sufficient to support Dr. Pleimann’s diagnosis. Therefore, the claimant

has satisfied all of  the requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(D).  

Next, the claimant  must prove by the greater weight of the credible evidence that

this medically established and objectively documented physical injury to her right ankle

satisfies the definitional requirements for a “compensable injury” that are found in Ark.

Code Ann. §11-9-102(4)(A)(i).  These definitional requirements are:

(1) The injury must arise out of and occur in the course of
the employment;

(2) The injury must be caused by a specific incident;

(3) The injury must be identifiable by time and place of
occurrence;

(4) The injury must cause internal or external physical
harm to the claimant’s body;

(5) The injury must require medical services and result in
disability.
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In conjunction with these definitional requirements, Ark. Code Ann. §11-9-

102(4)(B)(iii) expressly excludes from the definition of a “compensable  injury” any injury

that occurs at a time when employment services are not being performed or before the

employee was hired or after the employment relationship was terminated.    The Appellate

Courts have  established a correlation between the provisions of this subdivision and “in the

course of  the employment” requirement of §11-9-102(4)(A)(i).  On numerous occasions,

the Appellate Courts have applied  the  test used to determine whether an injury occurs “in

the course of the employment” to determine whether “employment services were being

performed”.  This test requires an examination of the specific activities being performed at

the time the physical injury occurred.   If the activities occur within the general time and

space boundaries of the employment and are activities expressly directed by the employer

or that benefit the employer either directly or indirectly, then the claimant has satisfied

both requirements.  

In the present case, the only evidence presented to show the circumstances and

events surrounding the March 27, 2008  injury to the claimant’s ankle, is  the  claimant’s

own testimony.  At the hearing, the claimant testified that she had been hired for a part-

time position with the respondent at an independent living facility, which was maintained

by the respondent for mentally challenged individuals.  This facility consisted of a number

of adjacent duplexes in Fayetteville, Arkansas. The claimant’s assigned hours of

employment began at 9:00 p.m. on Tuesdays and Wednesdays and ran until 9:00 a.m. of

the following day. The claimant’s specific assigned employment duties were generally

overseeing the facility and personally interacting with all of the  residents in the facility.

These duties involved being available to answer any  questions of the residents, giving

advice and direction to the residents in regard to the aspects of day to day life and even

simply visiting with the residents.  These  assigned duties also  involved overseeing the

welfare and safety of the residents and being present to respond or deal with any emergency
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situations.  Although the claimant was allowed to sleep some during her shift, she was

required to be available and on call during the entire period.  In essence, the claimant’s

primary job duty was simply to be present and available at the facility for the benefit and

protection of both the residents and the respondent employer.

The  claimant testified that on March 27, 2008, she arrived at the facility and parked

her car in front of one of the duplexes. She got out of her car with her overnight bags and

was proceeding to leave  her bags and be briefed on the status of the residents and the

facility by the person she was relieving, i.e. the person on the day shift.  She stated that as

she was crossing the yard in front of the duplexes, she stepped in a hole, twisted her ankle,

and fell.  At that point, the person she was relieving came to her aide and  called 911. She

was immediately  taken to the hospital emergency room for evaluation and treatment.

Under the law, the testimony of a party is never considered uncontradicted.

However, this does not mean that it can be arbitrarily disregarded.  At the hearing, the

claimant appeared a truthful witness. The respondent  presented no evidence or testimony

that  would, in any way,  indicate that the claimant’s description of her employment duties

and the events and circumstances surrounding her accidental fall were inaccurate.  I find

the claimant’s testimony to be credible and to accurately depict her employment activities

and the events and circumstances surrounding her fall and injury  on March 27, 2008.  

Clearly, the claimant’s credible testimony would be sufficient to prove that her right

ankle sprain was caused by a specific incident and was identifiable by time and place of

occurrence. The claimant’s testimony together with the medical evidence would be

sufficient to prove that her right ankle injury resulted in internal physical harm to this

portion of her body (at least, temporarily) and that this physical harm was sufficient to

reasonably require medical services.  Thus, the  claimant has proven 4 of the 5  definitional

requirements for a “compensable injury” under Ark. Code Ann. §11-9-102(4)(A)(i).



6

However, the real dispute in this case appears to arise over whether this  injury arose

out of and occurred in the course of this employment with this respondent and while she

was performing employment services for  the respondent. As previously noted, the burden

rests upon the claimant to prove that her accidental fall satisfies these statutory

requirements.  

Clearly, the claimant’s accidental fall occurred on the respondent’s premises.  The

claimant’s employment required her to be on these premises by 9:00 a.m. and remain on

the premises until 9:00 p.m.  The claimant may have had a somewhat specific time of

employment.  However, both her job duties and the specific  location where these duties

were to be performed were rather broad.  Her job duties were to take any reasonable action

she deemed necessary to meet the needs and further the well-being of all the various

residents of the facility.  These services were to be provided throughout the respondent’s

entire facility.

However, one specific activity was required at the start of each of the  claimant’s

work days.  This specific activity was to check in with the employee that she was relieving

and to be briefed on what had transpired during the previous shift.

Due to the length of the claimant’s shift and the lack of activity by the residents

during the night hours, the claimant was allowed to sleep during periods when her services

and attention were not required.  Apparently, a specific location had been set aside by the

respondent for this purpose.  Due to the length and nature of the claimant’s work shifts, she

was allowed to bring any personal articles or clothing, which she deemed necessary.  It

appears that these items were to be kept in a designed location presumably the same

location where she was to sleep.  Thus, another specific designated activity would be to drop

off her personal belongings, at the start of her shift.

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence establishes that the claimant’s accidental fall and injury are
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out  of and occurred in the course of her employment with the respondent and while she

was performing employment services.  This fall and injury occurred either during the

claimant’s regular working hours, or at most 1 or 2 minutes prior thereto. The accidental

injury also occurred within the designated boundaries of the claimant’s employment.   Due

to the particular nature of the claimant’s employment position, the respondent received

benefit  from  the  claimant’s mere presence and availability at the facility.  Further, at the

time of the claimant’s accidental fall and injury she was engaging in the  performance of

activities that had been  expressly directed by the respondent, i.e.   locating the employee

she was replacing in order to obtain the necessary briefing and depositing her personal

items in a designated location, Shults v. Pulaski County Special School District, 63 Ark.

App. 171, 976 S.W. 2d 399 (1998); Walmart Stores, Inc. v. Sands; 80 Ark. App. 51, 91 S.W.

3d 93 (2002); Ray v. University of Arkansas; 66 Ark. App. 177, 990 S.W. 2d 558 (1999).

In summary, I  find that the claimant has proven by the greater weight of the credible

evidence that her accidental fall and injury on March 27, 2008, represents a “compensable

injury” as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).

The only remaining issue is the claimant’s entitlement to the payment of medical

expense incurred at the emergency room and by  and at the direction of Dr. Jason

Pleimann. Again, the burden rests upon the claimant to prove that these medical services

represent “reasonably necessary medical services” for her compensable right ankle injury.

It would appear from the evidence presented that the medical services provided the

claimant at  the  emergency room and subsequently  by and at the direction  of Dr. Pleimann

all were necessitated by and directed toward her right ankle injury and were of the type and

nature generally recognized by the medical community as being appropriate for the

evaluation and treatment of injuries such as that experienced by the claimant.  Dr.

Pleimann is a highly competent board certified orthopaedic surgeon with particular

expertise with the evaluation and treatment of the injuries of the ankle and foot. Clearly,
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it cannot be presumed that he would provide medical services that were unreasonable or

unnecessary.  

Therefore, I find that the medical service provided to the claimant at the emergency

room and subsequently by and at the direction of Dr. Jason Pleimann represent “reasonably

necessary medical services” for the claimant’s compensable injury, as that term is used in

Ark. Code Ann. §11-9-508. Pursuant to the provisions of this subsection, the respondents

are liable for the expense of these services, subject to the Commission’s  medical fee

schedule. 

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On March 27, 2008, the relationship of employee-employer-carrier existed

between the parties.

3.  On March 27, 2008, the claimant sustained a compensable injury to her right

ankle, in the form of a medial sprain.  Specifically, the claimant has established by medical

evidence, which is supported by objective findings, the actual existence of a physical injury

to her right ankle that was  in the form of a medial strain.  She has proven by the greater

weight of the credible evidence that this physical injury arose out of and occurred in the

course of her employment with the respondent, occurred while employment services were

being performed, was caused by a specific incident, is identifiable by time and place of

occurrence, caused internal physical harm to this portion of her body, and required medical

services.

4.  The medical services provided the claimant at the emergency room and

subsequently by and the direction of Dr. Jason Pleimann represent reasonably necessary

medical services for the claimant’s compensable ankle injury, under Ark. Code Ann. §11-9-

508. Specifically, the  claimant has proven that these medical services were necessitated by

or connected with her compensable ankle injury and actually accomplished the purpose or
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goal for which these services were intended.  Pursuant to provisions of Ark. Code Ann. §11-

9-508, the respondents are liable for the expense of these services, subject to the medical

fee schedule established by this Commission.

5.  The respondents  have denied the occurrence of any compensable injury to the

claimant’s right ankle and have controverted this claim in its entirety.

6.  As no indemnity benefits have been awarded to the claimant, no controverted

attorney’s fee can be awarded to her attorney.

ORDER

The respondents shall be liable for the expense of medical services provided the

claimant for her compensable right ankle injury at the emergency room and by and at the

direction of Dr. Jason Pleimann. This liability is subject to the medical fee schedule

established by this Commission.

All benefits herein awarded have heretofore accrued and are payable in a lump sum

without discount.

This award shall bear the maximum  legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


