
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F606928

WILLIAM JUSTICE, Employee  CLAIMANT

C. BEAN TRANSPORT, INC., Employer  RESPONDENT

COMPENSATION MANAGERS, Carrier RESPONDENT

OPINION FILED DECEMBER 17, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by M. JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by WALTER MURRAY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 17, 2008, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on September 10, 2008, and

a pre-hearing order was filed on September 11, 2008.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinions in this case are final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits based upon the

impairment rating and wage loss.

2.   Attorney fee.

The claimant contends he is entitled to payment for a 14% body as a whole

impairment rating and wage loss above and beyond his impairment rating. 

The respondents contend that claimant is not entitled to any permanent partial

disability benefits as a result of his compensable injury.
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From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior opinion of the Arkansas Court of Appeals is final.

2.   Claimant has proven by a preponderance of the evidence that he is entitled to

permanent partial disability benefits in an amount equal to 22% to the body as a whole.

This includes an impairment rating of 12% and wage loss in an amount equal to 10% to

the body as a whole.

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits.

FACTUAL BACKGROUND

The claimant is a 74-year-old man who worked as a truck driver for the respondent.

A prior hearing was conducted in this claim on May 14, 2007 and an opinion was filed on

May 29, 2007 finding that claimant had suffered a compensable injury to his right shoulder.

Claimant was also awarded temporary total disability benefits from July 26, 2006 through

September 5, 2006; medical treatment; and a controverted attorney fee.  That opinion was

appealed by the respondent and was affirmed and adopted by the Full Commission in an

opinion filed September 13, 2007.   Respondent subsequently appealed that decision to

the Arkansas Court of Appeals which affirmed the Commission’s opinion in an opinion filed

June 4, 2008.   

Claimant suffered a compensable injury to his right shoulder on June 12, 2006 when

he slipped and fell while making a delivery in El Paso, Texas.  After claimant returned to
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Arkansas he was initially treated by Dr. Holder and was diagnosed as suffering from a

shoulder strain.  Dr. Holder treated claimant with medication and physical therapy.   When

claimant’s condition did not improve, Dr. Holder ordered an MRI scan which was read as

being consistent with a chronic tear involving the supraspinatus tendon.  As a result, Dr.

Holder referred claimant to an orthopaedic surgeon.

After the respondents denied compensability, claimant sought medical treatment

from his family physician who eventually referred him to Dr. Sudbrink, an orthopaedic

surgeon.  Dr. Sudbrink diagnosed claimant’s condition as a rotator cuff tear and he treated

claimant conservatively with injections.   Dr. Sudbrink eventually released claimant to return

to work without restrictions as of September 5, 2006.  

In a report dated December 4, 2006, Dr. Sudbrink noted that claimant wanted to

complete his workers’ compensation claim and did not wish to undergo surgery.  In that

report Dr. Sudbrink assigned claimant a permanent physical impairment rating in an

amount equal to 14% to the body as a whole.   

Following that evaluation claimant continued to be evaluated and treated by Dr.

Sudbrink.  Claimant was given an injection by Dr. Sudbrink in February 2007 and returned

on March 14, 2007 with complaints of swelling in the upper arm where the prior injection

had been given.  Dr. Sudbrink withdrew some fluid from the claimant’s shoulder joint and

subsequent testing revealed an infection in the right shoulder.  Dr. Sudbrink hospitalized

claimant and performed a surgical procedure to clean out the infected area of claimant’s

right shoulder.  Medical records indicate that claimant’s surgery occurred on March 16,

2007 and he was discharged from the hospital on March 28, 2007. 

Subsequent reports from Dr. Sudbrink in April 2007 indicate that claimant’s shoulder

had returned to its pre-infection condition.  Dr. Sudbrink at that time continued to treat

claimant with exercises and medication for pain as needed.  No medical records from Dr.

Sudbrink subsequent to April 25, 2007 were submitted into evidence.
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Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits as a result of his compensable injury.   Claimant contends that he is

entitled to permanent partial disability benefits based upon a 14% permanent impairment

rating as assigned by Dr. Sudbrink as well as benefits for a loss in wage earning capacity.

ADJUDICATION

The first issue for consideration involves claimant’s contention that he is entitled to

permanent partial disability benefits based upon the 14% to the body as a whole rating

assigned by Dr. Sudbrink in his report of December 4, 2006.  Dr. Sudbrink arrived at the

14% whole person rating by using a chart in the AMA Guides, (4th ed.) to convert a 24%

upper extremity rating to a whole body rating.  Dr. Sudbrink assigned claimant a 20% upper

extremity impairment based upon a nerve injury resulting from claimant’s compensable

injury.  In addition, Dr. Sudbrink also assigned claimant an upper extremity impairment of

4% for a loss in motion.  This resulted in a 24% upper extremity impairment which equals

a 14% whole person impairment.

Pursuant to A.C.A. §11-9-704(c)(1)(B) the determination of the existence and extent

of physical impairment must be supported by objective and measurable physical findings.

“Objective findings” are those findings which cannot come under the voluntary control of

the patient.  A.C.A. §11-9-102(16)(A)(i).  Here, the nerve injury which was suffered by

claimant as a result of his compensable injury is an objective finding.  However, the loss

in range of motion is not an objective finding.  Therefore, I find that claimant is entitled to

permanent partial disability benefits based upon the 20% upper extremity impairment

assigned by Dr. Sudbrink for claimant’s nerve injury.  This 20% upper extremity impairment

equals a 12% impairment to the body as a whole according to Table 3 of the AMA Guides,

4th Edition.

Accordingly, for the foregoing reasons, I find that claimant is entitled to permanent



5Justice (F606928)

partial disability benefits in an amount equal to 12% to the body as a whole for his

permanent physical impairment resulting from his compensable injury.

The next issue for consideration involves the extent of claimant’s loss in wage

earning capacity as a result of his compensable injury.  Pursuant to A.C.A. §11-9-522(b)(1)

the Commission may consider various factors in determining a loss in wage earning

capacity.  Those factors include the percentage of permanent physical impairment, the

claimant’s age, education, work experience, and all other matters reasonably expected to

affect their future earning capacity.  

Here, the claimant is a 74-year-old man who is currently drawing social security

retirement benefits in the amount of $1,430.00 per month.  According to claimant’s

testimony at the first hearing he was drawing those benefits before his injury. 

The claimant’s prior work history primarily includes work as a truck driver.  In

addition to working as a driver claimant testified that he also worked as a dispatcher for

three different employers.  However, claimant has not worked as a dispatcher for the last

20 years.  Claimant did testify that he was not familiar with the technology which is used

to dispatch drivers today such as computers.  However, claimant testified at both hearings

that he physically believed he could perform work as a dispatcher.   

Claimant testified that he has not worked for the respondent or any other employer

since the date of his injury on June 12, 2006.  A medical report from Dr. Sudbrink dated

August 28, 2006 indicates that he was going to release the claimant to return to work

driving a van as of September 5, 2006.  Dr. Sudbrink indicated in that report that he would

not impose any restrictions on the claimant because claimant was not required to load, just

drive.  As a result, Dr. Sudbrink completed a return to work certificate indicating that

claimant could return to work as of September 5, 2006.  On that certificate Dr. Sudbrink

also indicated that claimant had no restrictions; however, as previously noted, he indicated

that no restrictions were assigned only because claimant was not loading at his job.  



6Justice (F606928)

Claimant testified at the first hearing that after this release by Dr. Sudbrink he

contacted the respondent but was not put back to work.  Since that time, claimant testified

that he has contacted various employers but has been unable to obtain employment.

Claimant’s educational background includes a high school education with no

college.

As previously noted, claimant subsequently was hospitalized and underwent surgery

to remove an infection by Dr. Sudbrink in March 2007.  Dr. Sudbrink’s medical reports from

April 2007 indicated that claimant’s condition had returned to the pre-infection state and

there is no indication that Dr. Sudbrink assigned claimant any additional impairment or

placed any restrictions on the claimant’s ability to return to work following that

hospitalization and surgery.

In summary, the claimant is a 74-year-old man with a high school education.

Claimant’s work history has primarily consisted of work as a truck driver and as a

dispatcher.  Claimant has not worked as a dispatcher for 20 years, but testified that he

believed he was physically capable of performing that type of work.  Claimant has a

permanent physical impairment in an amount equal to 12% to the body as a whole as a

result of his compensable injury.  Although no specific restrictions were placed upon him

by Dr. Sudbrink, Dr. Sudbrink indicated in his report of August 28, 2006 that no restrictions

were necessary since claimant did not load in the performance of his job.  I interpret Dr.

Sudbrink’s medical report as an indication that claimant would be restricted in his ability to

lift if so required.   

Based upon all of the relevant wage loss factors presented in this case, I find that

claimant has suffered a loss in wage earning capacity in an amount equal to 10% to the

body as a whole.  While claimant is 74 years old and has a 12% impairment as a result of

his compensable injury, claimant indicated that he believed he was physically capable of

working as a dispatcher, a job he performed for some three different employers.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 22% to the body

as a whole as a result of his compensable injury.  This consists of a permanent physical

impairment in an amount equal to 12% to the body as a whole and a loss in wage earning

capacity in an amount equal to 10% to the body as a whole.  Respondent has controverted

claimant’s entitlement to all unpaid permanent physical disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $199.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


