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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 19, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The
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Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties contentions relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1. 

The testimony of Willie B. Jones, the claimant, Heather Taylor, and Randy Carroll,

coupled with medical reports and other documents along with the prior hearing record and

rulings generated as a result of same comprise the record in this claim.

DISCUSSION

Willie B. Jones, the claimant, with a date of birth of November 8, 1946, has either a fifth

or seventh grade education, however is unable to read and write very well.  The work history of

the claimant is comprised of manual labor jobs, which include factory production work, steel

mill/foundry, and general farm work.  

The compensability of the claimant’s June 6, 2005, work-related injury was adjudicated

during the prior May 26, 2006, hearing before the Arkansas Workers’ Compensation

Commission.  The testimony from the prior hearing record reflects that the claimant was able

bodied and physically able to perform his assigned job duties in the employment of respondent

#1.  There was no evidence in the record to reflect that the claimant was physically restricted or

impaired relative to his back prior to the June 6, 2005, compensable accident.  The credible

evidence reflects that the claimant had been employed by respondent-employer, off and on since

the start of the business.

The testimony in the record reflects that prior to the point in time that the claimant

commenced working for respondent #1he received social security disability benefits as a result of

a head injury sustained in a motor vehicle accident.  Claimant acknowledged that he received
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social security benefits for a long period of time, however he denies that he continued to receive

social security benefits after he started working for respondent #1.  At another point, claimant

testified that he went back to work without notifying social security administration personnel.  As

a consequence of the afore, claimant concedes that he was informed that he owed money to the

Social Security Administration.

Claimant maintains that respondent #1 was aware that he was receiving social security

disability benefits because he told them.  The testimony of the claimant resumed receiving social

security disability benefits following his June 6, 2005, accident.  With over $200.00, per month

being withheld to address overpayment claimant now receives $711.00, in monthly social

security disability benefits.   

The testimony of the claimant reflects that he has not done any work at all since the June

6, 2005, accident because of his back injury and residuals therefrom.  Claimant asserts that he is

unable to stand for more than 10 to 15 minutes before his back starts getting weak.  In addition to

limitation on his standing, claimant’s testimony reflects that he is unable to lift any significant

weights.  Claimant noted that when his back gets weak from standing he mostly sit or lay down

to get the weight off of his back.  

Claimant testified that during a typical day he mostly lay down because of the pain in his

back.  Claimant’s testimony reflects that he is unable to kneel, observing that if he attempts to get

up off the floor, “it will hurt real bad”. (T. 24).  The testimony of the claimant reflects that the

other part of his body that continues to bother him is his chest area which he maintains was

crushed in the June 6, 2005, accident.  Claimant attributes his shortness of breath to the crushing

injury to his chest in the accident.  
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The credible testimony of the claimant reflects that his memory is very poor at times, and

at best inconsistent.  Claimant explained:

Sometimes, you know, I can see something and remember, 
but I have to keep repeating it over and over, but if I don’t, I forget
it. (T. 25).

Claimant acknowledged that he has not attempted to find any type of work, however

noted that he has cooperated in all the requests of the respondents have made regarding seeing

physicians and vocational experts.  Claimant testified that he is unaware of any type of work that

he could do.

During cross-examination claimant acknowledged giving a deposition in April 2006. 

While during the deposition the claimant testified that he sustained his head injury 20 years

earlier, at the time of the hearing he estimated the injury to have occurred in 1959 or 1960. 

Claimant concedes that he does not know what year he was placed on disability because it

affected his mind.  During the April 2006 deposition, the claimant attributed his diminished

ability to read and write to the result of the head injury that he sustained.  Claimant testified that

he does not recall the names of the doctors or medical providers relative to his head injury.

In responses to Interrogatories propounded during discovery, the claimant disclosed that

due to his condition much of his memory was vague with respect to any pre-existing condition

being the product of an injury or disease.  Further, claimant relayed that because of his head

injury and resulting memory difficulties he did not know whether the same served as an obstacle

to employment.  Likewise, the claimant did not remember if he had ever been laid off or

dismissed because of the pre-existing condition.  

The testimony of the claimant reflects that John Miles was a fellow that he knew who was
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assisting him in taking care of his social security.  The Social Security Administration was

sending the claimant’s social security disability checks to John Miles.  The testimony of the

claimant reflects that Mr. Miles was managing his finances because of the claimant’s head injury. 

The evidence in the record reflects that in November 2004, the Social Security Administration

sent correspondence to John Miles for the claimant.

The testimony of the claimant reflects that he presently lives alone.  Claimant

acknowledged that his nephew, Reggie and his wife, both come by his residence and see about

him every day - - sometimes two and three times a day.  Claimant testified:

They come there to see if I ate, come to get me something to
eat. whatever I need.  (T. 31-32).

The testimony of the claimant reflects that while his social security disability check goes directly

to the bank, his nephew oversees everything and the paying of his bills.  Claimant acknowledged

that in his efforts to cook food he has burn food and boiled pains dry.  The afore being the

product of forgetfulness on the part of the claimant.  Claimant’s testimony reflects:

Yeah.  I got [go] sit down there and the[re] will be full of smoke,
and I jump up and run in there. (T. 32).

Claimant acknowledged that he repeats himself frequently and lacks the ability to monitor his

medicines, all attributable to his head injury.  Claimant’s testimony reflects that he has forgotten

the names of his children.

Regarding the length of time he has been on social security disability, claimant testified

that he did not remember.  There is evidence in the record to reflect that in 1997 the claimant was

on Medicare and disabled.  Further, the record reflects that when the claimant was seen in

November 2004 he was disabled and on Medicare.  Claimant is uncertain of the history of
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seizures reflected in his medical history.  

There is medical in the record to reflect that in November 2004, the claimant underwent a

EKG in connection with his complaints of shortness of breath and weakness.  Claimant

acknowledged seeking medical treatment in April 2005 as a result of burning his left thigh when

he fell against a gas heater.

The evidence in the record reflects that the claimant was seen by Dr. Jeffrey Kornblum, a

Jonesboro neurosurgeon, in connection with the back injury growing out of the June 6, 2005,

compensable accident.  Claimant testified that he was unable to pay for his treatment with Dr.

Kornblum, and as a consequence he ceased his treatment:

No.  He told me if I couldn’t pay the money, 70 something dollars,
said they wasn’t going to wait on me.  So that’s how I had to quit. (T. 37).

Claimant maintains that the condition of his back is worse now than it was in October 2005. 

Claimant was unresponsive to questions regarding a June 15, 2007, letter of Dr. Kornblum

wherein he relayed that he had not seen the claimant since October 2005, and theat he had no

expectations of any required restrictions.

The claimant testified that in 2006 he was seen by a doctor in Parkin.  The claimant was

seen on July 11, 2007, at St. Francis Hospital.  Claimant asserts that he was seen by four or five

different doctors in 2007.  The medical in the record reflects that the claimant was seen at St.

Francis Hospital on July 31, 2007, regarding his back.  Claimant was later referred to Dr. Simard.

Under further cross-examination, claimant’s testimony reflects that he was unaware of

any prior heart problem before going to the hospital in July 2007, for bad chest pains.  Likewise,

the claimant testified that he did not have any blood pressure problems prior to the June 6, 2005,
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accident.  The testimony of the claimant reflects that he was injured in his head as a teenager,

approximate 14 or 15 years old.  Claimant’s testimony reflects that since the afore, he has worked

doing a variety of farm work, mill/foundry work and other manual labor jobs involving the use of

his back.  

Claimant asserts that he had no problems performing the various jobs he had throughout

his employment history prior to the June 6, 2005, accident.  Claimant maintains that his memory

problems became severe following the June 2005, accident:

The biggest of it [memory difficulties], yes, on my head.  Yes,
because I was doing pretty good till I had this accident. (T. 50).

Claimant’s testimony reflects that his back complaint is the main problem that he is presently

experiencing with respect to getting around and working.  The testimony of the claimant reflects

that his neck is also bothering him.  Claimant asserts that his neck was also injured in the June 6,

2005, accident, as well as his chest.  

During re-direct examination, the claimant testified that he did not receive any money

from respondents #1 before February 2008.  Claimant’s testimony reflects that when he received

a check from respondents #1 in February 2008, it was in the amount in excess of $2,000.00.  The

Full Commission delivered its ruling on May 14, 2007.  

The testimony of the claimant reflects that approximately two (2) weeks following the

June 6, 2005, accident he asked about returning to work, not because he felt that he was

physically capable, but because he did not have any money.  

The testimony of Randy Carroll reflects that has been the owner of respondent-employer

#1 since he established it nine years earlier.  Mr. Carroll testified that the claimant worked for
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“him” off and on for a period of two (2) years. (T. 57).    Regarding his knowledge of the

claimant receiving a disability check while working for respondent-employer, Mr. Carroll

testified:

I was aware of him having a social security check and he was
allowed to make so much money when he drew social security.  All of
his tax returns and W-2s and everything was sent to them by pay request
whatever they wanted. (T. 57-58).

Mr. Carroll’s testimony reflects that he offered the claimant an opportunity to return to work on a

job in Atlanta, however requested “a doctor’s excuse that would allow him to come back to

work”, which the claimant could never produce.  Mr. Carroll testified that he was unaware that

Dr. Kornblum has released the claimant to unrestricted work in October 2005. 

Mr. Carroll acknowledged that prior to the June 6, 2005, accident the claimant did not

drive and did not have a driver’s license.  As a consequence of the afore, the claimant could not

drive out on the public highway.  Mr. Carroll maintains that once on job site the lack of a driver’s

license would not prevent the claimant from driving a truck around.  

Mr. Carroll concedes that he has been associated with the claimant since the 1970s, at

which time the claimant worked on the farm of Mr. Carroll’s father.  Mr. Carroll’s testimony

reflects that in addition to respondent-employer he also had a farm on which the claimant worked

periodically.   The testimony of Mr. Carroll reflects that when the claimant’s employment on the

farm of his father, as well as Randy Carroll Farms and R C Landscaping, is considered the

duration of that employment exceeds two years. (T. 61).  The prior hearing transcript reflects

evidence that the claimant worked for respondent #1 as early as 1996. 

Heather Taylor, a vocational rehabilitation counselor, has been employed by Systemedic
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Corporation for six (6) years.  Ms. Taylor received her undergraduate degree in social work and a

master’s degree in rehabilitation counseling both from Arkansas State University.  Prior to her

employment by Systemedic Corporation Ms. Taylor was employed by Cascade Disability

commencing in 1999.  

The testimony of Ms. Taylor reflects that she was asked to perform a rehabilitation

evaluation in the present claim.  In performing the evaluation Ms. Taylor had available to her

some of reports of Dr. Kornblum, as well as the deposition transcript of the employer and the

claimant.  Ms. Taylor testified that based on the report of Dr. Kornblum by the end of 2005 no

permanent work restrictions were anticipated.  Ms. Taylor further testified that she is unaware of

any restrictions for a doctor that reflects that the claimant is unable to work.  While

acknowledging that a October 2007 report of Dr. Simard reflects that the claimant is disabled

secondary to the injury, Ms. Taylor testified that she did not see anything in the report related to

functional abilities.  Ms. Taylor’s testimony reflects that she is unaware of any actual functional

restrictions placed on the claimant relative to his back.

Ms. Taylor testified that when she met with the claimant he relayed some physical

complaints.  At the time she met with the claimant Ms. Taylor testified that she asked for a

summary of his medical treatment and that the claimant was unable to recall most of the

information.  At the time of the meeting the claimant relayed to Ms. Taylor that he was taking a

lot of medication.  Ms. Taylor testified that the claimant informed her that he was injured in an

automobile accident in the 1960s, and that he had a very poor memory.

Ms. Taylor testified that when she met with the claimant it was at the house of the

claimant’s sister; that the claimant relayed that he was unable to care for himself, and as such was
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living with his sister.  The work history obtained from the claimant by Ms. Taylor reflects that

jobs performed by the claimant were all unskilled with minimum wages.  Ms. Taylor testified

that based on the release of Dr. Kornblum with no restrictions, from a physical standpoint the

claimant would be able to perform his past jobs. (T. 73).

Ms. Taylor testified that she had concerns from a mental standpoint regarding the

claimant - - specifically that he had very significant mental deficits.  Based on her concerns Ms.

Taylor recommended that the claimant have a neuropsychological evaluation to determine his

mental deficits.  Ms. Taylor later received a report of Dr. Zolten, the product of the

neuropsychological evaluation.  

  Ms. Taylor did not check with respondent-employer because she had been informed that

there was no longer a position available.  Ms. Taylor testified that she understood that the

claimant had been on social security for quite some time, and that the same can serve as a barrier

to returning someone to full-time employment.  Ms. Taylor testified that the fact that the claimant

had to be taken care of by family members would prevent, because of mental deficits, full time

employment.  The afore would be indicative of the fact that the claimant needs supervision when

participation in activities of daily living.  

With respect to the barrier that the claimant’s memory deficit has on him return to full-

time employment, Ms. Taylor testified:

Well, if he has poor memory and significant cognitive components,
I think that would be the greatest barrier in him returning to work. (T. 75).

The need for repeated instructions was also viewed by Ms. Taylor as not presenting well to an

employer to try to get a job.  Likewise to the assessment of not being oriented to place and time,
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from a vocational standpoint.  All of the barriers to returning to the workforce identified by Ms.

Taylor related to the claimant’s mental deficits rather than the claimant’s back complaints.  (T.

75-76).  

The testimony in the record reflects that Dr. Zolten recommended that the claimant

undergo a CT scan and that Ms. Taylor scheduled it.  The afore was necessary in order for Ms.

Taylor to complete her evaluation.  Ms. Taylor testified that based on the testing by Dr. Zolten

she did not make any recommendation as far as vocational rehabilitation, explaining that she

does not feel that the claimant would be successful in going back to work. (T. 76).  Once the

brain injury and mental problems are removed from the equation Ms. Taylor testified that is

possible for the claimant to return to unskilled labor positions. (T. 77).  

During cross-examination Ms. Taylor testified that she has reservations about the

claimant returning to work because of his significant mental problems, though not from a

physical standpoint.  While acknowledging the claimant’s prior work history as well as receipt of

social security benefits as a result of the mental problems, when questioned regarding whether

the claimant’s mental problems are worst now than they were before the June 6, 2005, accident,

Ms. Taylor responded:

I can’t say whether they are worse now, but I’m just saying 
based on my current evaluation of him, that currently I don’t think he 
could return to work. (T. 80).

At one point Ms. Taylor attributes the claimant’s ability to work prior to June 6, 2005, accident 

to having a “very good employer” who was willing to work around his deficits. (T. 81). 

Regarding the basis for her opinion that the claimant would have problems going back to the

same manual duties presently, Ms. Taylor testified:
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I’m basing it on my current evaluation of him in January.
I believe his mental deficits are significant and also the report from
Dr. Zolten indicated that he had severe - - (T. 81).

Ms. Taylor acknowledged that Dr. Zolten is a PhD psychologist.  Ms. Taylor concedes that the 

report of Dr. Zolten reflects that the claimant had a remote history of a possible closed head 

injury and that following the head injury at the age of 15 the claimant went on to have a full work 

career.  

The testimony of Ms. Taylor reflects that was contacted in January 2008 regarding

performing a vocational rehabilitation evaluation of the claimant by respondent #1.  Further, that

the only information she acquired was provided by respondent #1.  Ms. Taylor concedes that she

did not inquire of the claimant’s attorney if he had any materials or information that had not been

furnished by respondent #1.  

Ms. Taylor testified that her opinion would not have been changed if she knew that the

claimant had pain problems, adding that the same is subjective and further the claimant has so

conveyed.    Ms. Taylor elaborated the if diagnosed with a pain syndrome the same would be

factored into her analysis if the doctor said it was “impairments related to that”. (T. 84).   Ms.

Taylor had no recollection of being furnished with or seeing medical reports relative to the

claimant from St. Francis Hospital.  The testimony of Ms. Taylor reflects that whether or not the

claimant was medically diagnosed to be in pain would not affect her opinion as to whether or not

the claimant was able to enter the workforce.  Regarding the afore, Ms. Taylor testified:

Yes. I mean, as far as from a physical standpoint being able
to enter the workforce, I rely on what a physician tells me as far as 
his current physical abilities. (T. 85).

The testimony of Ms. Taylor reflects that she was furnished a copy of the October 5,
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2007, report of Dr. Simard, an orthopedist, regarding the claimant’s injuries of a L1 compression

fracture along with degenerative disk disease mainly in the lumbar spine at T-12 to L-1 and L1 to

l-2.  Ms. Taylor’s testimony reflects, regarding the impact of a diagnosis disabled secondary to

injury on the claimant’s ability to return to heavy lifting:

Well, the - - it would certainly factor in as far as him being
disabled, but if I was going to rely on that opinion, I would certainly 
Want to ask the doctor if there were any functional abilities that he 
could perform or whether or not he was indicating that he was totally
disabled from the work. (T. 86).

Ms. Taylor testified that in making the referral of the claimant to Dr. Zolten, she provided

him a copy of her vocational rehabilitation report and the medical records that had been provided

by respondent #1.

Ms. Taylor testified that typically, in her capacity as a vocational rehabilitation specialist,

she would have requested a functional capacity evaluation of the claimant, however the same was

not done in the instant claim because she had the report of Dr. Kornblum reflecting no

anticipated permanent restrictions.  Ms. Taylor acknowledged that she was aware of the nature of

the claimant’s injury based on her review of the medical reports.  Further, the testimony of Ms.

Taylor reflects that the claimant did relay his complaints of pain during her meeting with him in

January 2008. Ms. Taylor acknowledged that she contacted the claimant’s attorney for

permission to meet with the claimant and that she did not request and medical reports or

materials.  

The last medical record in existence at the time of the May 26, 2006, hearing, which was

made a part of that record was a October 25, 2005, report of Dr. Jeffery Kornblum, a Jonesboro

neurosurgeon, which set forth physical limitations on the claimant’s employment activities of
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lifting no more the 30 pounds for two months and no shoveling. (JX. #1, p. 41).  In a June 15,

2007, correspondence to the claimant’s attorney responsive to a May 17, 2007, letter, Dr.

Kornblum relayed regarding the claimant’s anatomical impairment:

.   .   .  Utilizing the AMA Guidelines it would be 17% taking into
account two compression fractures and a spinous process fracture.
As per my note of October 25, 2005, I had asked Mr. Jones to maintain
a lifting restriction through the end of the year.  I have not seen him
since that time and had no expectation at that time that he would require
any long-term restrictions. (JX. #1, p. 42).

On October 5, 2007, the claimant was seen by Dr. Jean Simard at Specialty Orthopedics,

in Memphis, TN., pursuant to a referral of Dr. Donald Gravenor, relative to his lower back pain.

The October 5, 2007, report reflects a diagnosis of old healed L1 compression fracture and

degenerative disk disease lumbar spine, mainly at T12-L1 and L1-L2.   The report further

reflects, in pertinent part:

X-RAY
We took an x-ray, two views of his lumbar spine today, which revealed
that he had a previous healed compression fracture at L1 of about 25%.
The lordosis of the lumbar spine is decreased because of the fracture.  He
has also advanced degenerative disk disease at T12-L1 and L1-L2 and 
mild degenerative changes over the rest of the lumbar spine.

PHYSICAL EXAMINATION
He is a well-developed, slender black male.  He is able to walk on his 
tiptoes and heels.  Range of motion of his dorsal lumbar spine revealed
significant stiffness in flexion and also extension.  The reflexes are slightly
decreased but symmetric.  The straight leg raise is negative bilaterally.  
Range of motion of his hips is good and he has no groin pain with range 
of motion of his hips.

IMPRESSION
I told Mr. Jones that his chronic lower back pain is most likely in relation
with the previous fracture at L1 and also his degenerative disk disease.

TREATMENT



15

I told him that I would like him to be evaluated at The Spine Clinic.  He
could be a candidate for steroid epidural injection or possibly spinal fusion 
if conservative treatment does not work.  We will refer him to The Spine
Clinic.  I gave him today a few samples of muscle relaxer, Fexmid 7.5 mg
one tablet two or three times a day.  I gave him some samples of Celebrex
200 mg daily and a prescription for Tramadol 50 mg for pain as needed.
He will follow-up with us if needed.  He was referred to The Spine Clinic
today. . . .  (T. 97-98).

The January 28, 2008, vocational rehabilitation evaluation report reflects that the claimant

was initially seen on January 22, 2008, by Ms. Taylor of Systemedic Corporation, at the home of

is sister in Memphis.  The report reflects that prior to meeting with the claimant Ms. Taylor

received medical records and the hearing transcript of the May 26, 2006, hearing before the

Commission as well as the April 5, 2006, deposition of the claimant.  During the January 22,

2008, meeting the claimant was administered the Wide Range Achievement Test III, wherein he

scored at the kindergarten level of reading, first grade level in spelling, pre-kindergarten level in

arithmetic.  

Pursuant to the recommendation of Ms. Taylor the claimant underwent a

neuropsychological evaluation by Dr. AJ Zolten, Phd, at St Vincent’s Senior Health Clinic, on

April 9, 2008.  The report reflects, in pertinent part:

SUMMARY:
In summary, Willie Jones is a 61-year-old African American male
who has apparently had a lifelong history of unskilled labor who
is now out of the workforce and on social security disability income
most secondary to a back injury several years ago.  This patient is 
fairly severely impaired across the board.  He has a remote history 
of a possible closed head injury, but I do not think that this is contributory
to his current functioning right now.  The patient has very limited cognitive
skills from a premorbid perspective, and he had a significant risk factor
for cerebrovascular disease, as he has untreated hypertension at the present
time.
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The patient does also complain of back pain.  I believe that this is 
likely to be related to his work-related injury and would hope that
Workman’s Comp will help cover his medication cost (as he is very
concerned about medication costs).

*       *       *

I would recommend that a baseline CT with contrast or MRI be done
to look at the extent of cerebrovascular disease present for this patient.
(JX. #1, p. 109-110).

The claimant underwent the recommended diagnostic study on April 17, 2008.  (JX. #1, p. 111).

After a through consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 6, 2005, the relationship of employee-employer-carrier existed among the

claimant and respondents #1 when the claimant sustained a compensable injury.  

3. On June 6, 2005, the claimant earned an average weekly wage of $244.88, which 

generated a weekly compensation benefit rate of $163.00/$154.00, for total/permanent partial

disability.

4. The claimant reached the end of his healing period on October 25, 2005, and  

Respondents #1 shall pay all reasonably necessary hospital and medical expenses in connection

with the claimant’s compensable injury of June 6, 2005.

5. The claimant has a permanent physical impairment in the amount 17% to the body

as a whole as a result of the compensable injuries to his cervical and lumbar spine growing out of
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the June 6, 2005, compensable injury.

6. The claimant sustained a prior injury to his head resulting in mental deficits, 

which when combined with the present compensable injury, along with the claimant’s age,

education, and work history has resulted in his present status disability of permanently totally

disabled.  Respondent #2 is liable for the payment of wage loss benefits in excess of the

claimant’s 17% anatomical impairment.

7. Respondents #1 have controverted the claimant’s entitlement to permanent 

indemnity benefits in excess of an 11% anatomical impairment.

8. Respondent #2 has denied liability in this claim and controverted the claimant’s 

entitlement to any wage loss benefits, to include permanent total disability.

CONCLUSION

As noted at the outset the compensability of the claimant’s June 6, 2005, injuries was 

adjudicated during a May 26, 2006, hearing before the Arkansas Workers’ Compensation

Commission.  Following the filing of an August 23, 2006, Opinion of the Administrative Law

Judge finding the claim compensable and awarding medical and indemnity benefits an appeal

was had to the Full Commission.  In a May 14, 2007, Opinion and Order, the Full Commission

affirmed in part and modified in part the prior ruling of the Administrative Law Judge.  The

claimant withdrew his appeal of the Full Commission May 14, 2007, ruling, and, instead sought

a hearing on his claim for permanent total disability benefits.

The claimant asserts that he sustained a 17% permanent physical impairment as a result

of the June 6, 2005, compensable injuries and is entitled to corresponding indemnity benefits as a

result of same.  Further, the claimant maintains that he has been rendered permanently and totally
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disabled as a result to the June 6, 2005, compensable injuries and is entitled to corresponding

indemnity benefits as well as controverted attorney fees.  

Respondents #1 maintain that the extent of the claimant’s anatomical impairment is 11%

to the body as a whole; that the claimant is not entitled to any wage loss disability benefits; and

that if the claimant has sustained any wage loss disability, due to the claimant’s pre-existing

head/brain injury, liability for same is the responsibility of respondent #2, the Second Injury

Fund.  

Respondent #2 deny that the claimant is permanently and totally disabled or that he is

entitled to permanent partial disability benefits in excess of his anatomical impairment rating for

the June 6, 2005, injury.  Further, respondent #2 maintains that the claimant has not suffered a

combination of prior impairment or disability with the current injury to create a greater disability

than the last injury, in and of itself, to prove Second Injury Fund liability pursuant to Midstate

Construction Co. v. Second Injury Fund,295 Ark. 1, 746 S.W.2d 539 (1988).

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

As noted above, the issue of compensability of the claimant’s June 6, 2005, work-related

injuries has previously ligated.  The record of the prior May 26, 2006, hearing, as well as the

rulings therefrom, has been incorporated in the present hearing record.  The claimant sustained

compensable injuries to his cervical and lumbar spine in the June 6, 2005, work-related injury in

the employment of respondents #1.

Permanent Physical Impairment
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The claimant reached the end of his healing period on October 25, 2005.  The medical

reflects that the claimant sustained fractures to disk in both his cervical spine and his lumbar

spine in connection with the June 6, 2005, work-related accident.  The June 16, 2005, CT of the

cervical spine performed at Cross Ridge Community Hospital disclosed evidence of fractures of

the spinous process of C4, C5, and C6.  The claimant was referred to Dr. Jeffery Kornblum, a

Jonesboro neurosurgeon, for treatment relative to the compensable June 6, 2005, injuries.

The claimant was evaluated by Dr. Kornblum on June 24, 2005, relative to June 6, 2005,

compensable injuries.  At the time of a  July 21, 2005, visit to Dr. Kornblum the claimant had

undergone x-rays which disclosed, in addition to the fractures in the cervical spine, compression

fractures of L1 and L2.  The claimant was last seen by Dr. Kornblum on October 25, 2005.  In the

October 25, 2005, office note, the claimant was directed to avoid lifting over 30 pounds until the

end of the year, refrain from shoveling through the end of the year, and to consider less strenuous 

employment.

Dr. Kornblum assessed the claimant with an anatomical impairment in the amount of

17% to the body as a whole based on two compression fractures and a spinous process fracture,

utilizing the AMA Guidelines.  Dr. Kornblum’s 2005, records reflect compression fractures at L1

and L2 as well as spinous process fractures of C4 , C5, and C6.   Ark. Code Ann. §11-9-704

(c)(1)(B) provides that any determination of the existence or extent of physical impairment shall

be supported by objective and measurable physical or mental finding.  Objective finding are

those which cannot come under the voluntary control of the patient.  Ark. Code Ann. §11-9-102

(16) (A) (i) (Supp. 2005).  Application of the American Medical Association Guides to

Evaluation of Permanent Impairment, 4th Edition, preponderated that the 17% anatomical
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impairment to the body as a whole is appropriate in the instance claim.  Coleman v. Pro

Transportation, Inc., 97 Ark. App. 338, __ S.W.3d.__ (2007).  Respondents #1 have

controverted the claimant’s entitlement to indemnity benefits in excess of those corresponding to

an 11% anatomical impairment.

Permanent Total Disability

In the instant claim, with a date of birth of November 8, 1946, the claimant was fifty-six

(56) years of age at the time of his June 6, 2005, compensable injuries, and sixty-one (61) years

of age at the time of the present hearing.  While there is some confusion in the record regarding

the extent of the claimant’s education, the evidence preponderates that he did not complete high

school and attained either a fifth or seventh grade education.  The claimant is severely limited in

his reading, writing and mathematical skills.  The claimant’s work history has consisted of

unskilled manual labor jobs, either in factories or the farm.

The June 6, 2005, work-related accident sustained by the claimant resulted in injuries to

his cervical spine and lumbar spine and a corresponding anatomical impairment in the amount of

17% to the body as a whole.  The evidence preponderates that the claimant is not physically

capable of performing any of his former unskilled manual labor jobs.  There is no evidence in the

record to reflect that the has a valid driver’s license or that he has the skills and knowledge to

operated an automobile on the public roads.  

The claimant continues to require medication to address his chronic pain syndrome in

connection with the June 6, 2005, compensable injuries.  It is undisputed that the claimant has

been a recipient so Social Security Disability benefits for an extended period of his life.  The

claimant sustained a head injury in an automobile accident as a teenager.  There is credible
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evidence in the record to reflect that as a of November 2004, the claimant’s finances (social

security disability checks) were handled by others on his behalf.  The claimant is presently unable

to manage his medications, business affairs, and routine daily living activities without monitoring

by family members.

Permanent total disability is defined as inability, because of a compensable injury or

occupational disease, to earn any meaningful wage in the same or other employment.  Ark. Code

Ann. §11-9-519 (e)(1).  The claimant’s prior work history consisted on unskilled manual labor

jobs.  Claimant suffered fractures in the disk of his cervical spine and lumbar spine in the June 6,

2005, compensable accident.  The claimant has not worked since the June 6, 2005, accident.  The

evidence preponderates that the claimant is unable to lift any weights of significance nor is he

physically capable standing for prolonged periods of time.  Claimant experiences constant pain,

which requires him to either sit or lay down for substantial periods of time during the day.  The

claimant is physically incapable of performing any of his prior unskilled manual labor jobs.  The

evidence in the record preponderates that when the claimant’s age, education, work history and

other matters reasonably expected to affect his earing capacity are considered, the claimant has

been rendered permanently and totally disabled within the preview of the Arkansas Workers’

Compensation laws.  

Second Injury Fund Liability

The test to determine whether the Second Injury Fund must share liability for

compensating an injured worker is set forth in Mid-State Construction Co., v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988):

First, the employee must have suffered a compensable injury at his
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present place of employment.  Second, prior to that injury the 
employee must have had a permanent partial disability or impairment.
Third, the disability or impairment must have combined with the 
recent compensable injury to produce the current disability.

Id. at 5, 746 S.W.2d at 541.  The evidence in the record preponderates that each of the three

elements of Mid-State has been satisfied.  

As noted above, on June 6, 2005, the claimant sustained compensable injuries to his

cervical spine and his lumbar spine resulting in a permanent physical impairment in the amount

of 17% to the body as a whole.  The evidence further reflects that the claimant sustained a serious

injury to his head/brain in an automobile accident as a teenager.  The evidence further disclosed

that as a result of the head injury claimant suffered serious mental deficits which adversely

affected his ability to read and write.  As a consequence of the afore, the claimant’s employment

history has been relegated to unskilled manual labor jobs.  The evidence further reflects that the

claimant has received Social Security Disability benefits as a result of the head./brain injury for

well over twenty (20) years.  Accordingly, the evidence preponderates that the claimant had a

permanent impairment prior to the June 6, 2005, compensable injuries in the employment of

respondents #1.

While the claimant’s had a prior disability which required others to manage his finances

and business affairs, he was capable of performing unskilled manual labor jobs.  The claimant

was not physically restricted relative to his neck or low back prior to the June 6, 2005,

compensable accident, and as such he was able to discharge his assigned job duties involving

lifting, bending, stooping, standing, and walking.  The June 6, 2005, compensable injury has

combined with the claimant’s pre-existing impairment to produce his current disability status. 
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While the claimant was capable of functioning physically prior to the compensable June 6, 2005,

injuries, he has been unable to do so since.  The claimant is now in pain and taking medication to

address the residual of the injury.  As a result of the combination of the pre-existing impairment

and the compensable injury of June 6, 2005, the claimant now requires constant monitoring

relative to him medications, as well as his daily activities, to include meal preparations.  The

evidence preponderates that the claimant has been rendered permanently and totally disabled as a

result of the combination of the pre-existing impairment and the June 6, 2005, compensable

injury, and for which respondent #2 is liable for the payment of appropriate indemnity benefits. 

Respondent #2 has controverted the afore benefits.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent partial 

disability benefits to correspond to the claimant’s anatomical impairment of 17% to the body as a

whole at a weekly compensation benefit rate of $154.00, growing out of the compensable injury

of June 6, 2005.  Said sums accrued shall be paid in lump without discount.  Respondents #1 may

claim credit for sums heretofore paid toward the afore obligation.

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the compensable injury of

June 6, 2005, to include medica related travel.

Respondent #2, the Second Injury Fund, is herein ordered to pay to the claimant

permanent total disability benefits at the weekly compensation benefit rate of $163.00, as a result

of the June 6, 2005, compensable injury.  Said sums accrued shall be paid in lump without

discount.
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Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

portion of the indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   


