
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F511458

RENDI D. JOHNSON CLAIMANT

CELL MARQUE CORP. RESPONDENT EMPLOYER

FEDERAL INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED DECEMBER 17, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JANIE M. EVINS, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by the HONORABLE LEE J. MULDROW, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on November

14, 2008.  A prehearing conference was held and a prehearing order was filed on

October 1, 2008.  The prehearing order was marked as Commission Exhibit No. 1 and

admitted into evidence without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship
from January 14, 2004, through October 19, 2004.

2.  The compensation rates are $362/272.

3.  Claimant’s date of hire was January 14, 2004 and
date of termination was October 19, 2004.

The claimant contends she sustained a compensable injury of a miscarriage in

early November 2004 and is entitled to medical benefits and the cost of in vitro

fertilization.
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Respondents contend the claimant has not sustained a compensable injury in

the course and scope of her employment.  Respondents contend there is no medical

proof of a relationship between the miscarriage and exposure to chemicals in the

workplace.  Respondents have controverted the case in its entirety.  Respondents have

alternatively contended that if compensability is overcome, the cost of the in vitro

fertilization would not be damages associated with the miscarriage, since this cost was

incurred before the miscarriage.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Cost of in vitro fertilization.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship from January 14, 2004,

through October 19, 2004.

2.  The compensation rates are $362/272.

3.  Claimant’s date of hire was January 14, 2004 and date of termination was
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October 19, 2004.

4.  Claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury of a miscarriage that is supported by medical evidence.

DISCUSSION

The claimant was employed by the respondent employer on January 14, 2004,

as a graphic designer.  She previously had done some free lance work for the

respondent employer but did not recall ever going into the lab during her free lance

employment.  The claimant worked on a full-time/part-time basis during her

employment as she has a seasonal crawfish stand.

According to the claimant, she was unaware during her employment that she

was exposed to chemicals and she further testified that she did not receive any safety

training while employed with the respondent.  The claimant testified that she took

photographs for the catalog in every part of the facility, to include all the labs.  The

claimant testified she learned after she left her employment that she had been exposed

to chemicals, and she believed this caused her miscarriage.

In 2004, the claimant chose to become pregnant by means of in vitro fertilization. 

The claimant’s eggs were harvested in early October and three days later they were

returned back to her.  The claimant was terminated on October 19, 2004, and told that

she could better work from home.  The claimant did not learn she was pregnant until

the day after her termination.  The claimant lost her child and had a D&C about

November 4, 2004.   The cost of the in vitro was proffered but was excluded after

objection by respondent counsel.  The claimant testified that the D&C was covered by

her health insurance but there was approximately $150 to $175 out-of-pocket costs.
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The claimant testified that while working for the respondent employer she did not

wear masks, gloves or any protective clothing.

The claimant was eight and one-half months pregnant at the time of the hearing

and she testified her pregnancy had been uneventful.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury of a miscarriage arising out of and in the course of her

employment.  In order to have a compensable injury, Ark. Code Ann. §11-9-102(4)(D)

requires that “a compensable injury must be established by medical evidence supported

by objective findings.”  Also, the burden is on the claimant to show a causal connection
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between his or her injury and employment.  C.J. Horner Co. v. Stringfellow, 286 Ark.

342, 691 S.W.2d 861 (1985).  While the claimant testified that she had a miscarriage,

there is no supporting medical evidence to establish a physical injury.  Even if there was

some medical evidence regarding a physical injury, there also is no medical opinion that

would support the claimant’s contention that her miscarriage was related to her

employment.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury of a miscarriage that is supported by medical evidence. 

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


