
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F711461

CARL JOHNSON,
EMPLOYEE CLAIMANT

U.S. FOOD SERVICE, INC.,
EMPLOYER RESPONDENT NO. 1

INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 31, 2008

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was pro se.

Respondents No. 1 were represented by HONORABLE CAROL L.
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Respondent No. 2 waived appearance at the hearing. 

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 4, 2008, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 16, 2008.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employee/employer relationship existed on

September 21, 2007.
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2. The claimant’s average weekly wage of

$766.59 entitles him to TTD benefits in

the amount of $504.00 per week and PPD

benefits in the amount of $378.00 per

week.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of low back and left shoulder

injury.

2. Temporary total disability.

3. Unpaid medical expenses.

4. Child support arrearage.

Respondents No. 1:

1. The compensability of the claimant’s

lower back injury and the effect of the

positive drug test that was done

subsequent to the claimant’s alleged

injury.

2. Compensability and notice of shoulder

injury.
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Respondent No. 2:

1. The Second Injury Fund reserves its

right to identify the issues to be

litigated upon completion of discovery.

The record consists of the November 4, 2008, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     The claimant, Carl Johnson, seeks benefits for a back

and left shoulder injury that he contends occurred at work

on September 21, 2007, while unloading meat on his truck

route.

In this regard, Mr. Johnson testified as follows.  On

September 21, 2007, he experienced pain in his shoulder and

left lower back when he reached down to pick up the last

couple of boxes of meat on one of his delivery stops. (TR-

10) The boxes of meat weighed 80 or 90 pounds. (TR-9) After

unloading those last couple of boxes, Mr. Johnson called Mr.

Sheppard and told Mr. Sheppard what had happened. (TR-11)

Mr. Johnson requested that Mr. Sheppard meet Mr. Johnson

after Mr. Johnson’s next delivery stop. (TR-11) Mr. Sheppard

met Mr. Johnson at the next delivery stop and drove Mr.

Johnson bact to U.S. Food to fill out paperwork. (TR-11) 
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Mr. Johnson then drove himself to Concentra for medical

treatment. (TR-11)

Mr. Sheppard was present in the hearing room and did

not testify. (TR-11)  Pamela Darnold, the Vice President of

Human Resources at U.S. Food Service at the time of the

hearing testified that when Mr. Johnson came in initially,

he indicated that he hurt his lower back and did not

indicate he also injured his shoulder. (TR-39) However, Ms.

Darnold also testified that she did not speak to Mr. Johnson

after the injury.  (TR-42) After having sat in the courtroom

and hearing Mr. Johnson’s testimony, Ms. Darnold also

testified that she did not have any reason to believe that

any of the information that he provided was incorrect.  (TR-

41)  

In addition to the alleged 2007 lifting injury, Mr.

Johnson testified that he had previously hurt his shoulder

from lifting while making a delivery at work in 2003.  (TR-

8) Mr. Johnson testified that his arm improved over a seven

or eight month period and he did not receive any treatment

for his left shoulder between 2004 and September of 2007. 

(TR-9) 

With regard to the 2007 medical treatment documented in

the record, Mr. Johnson testified that he was treated at
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Concentra on September 21, 2007.  (TR-11) Mr. Johnson’s

handwritten Patient Information sheet at Concentra

identifies an injury to the left middle back.  (Comm. Exh. 3

p. 1) Dr. Cynthia Almond’s typewritten diagnoses were lumbar

strain and lumbar pain.  (Comm. Exh 3. p. 3) However, Mr.

Johnson testified that he was also experiencing shoulder

pain when he went to Concentra, and that Dr. Almond’s

reports should have also referenced a shoulder injury.  (TR-

11-12)  Dr. Almond in fact sent Mr. Johnson home with work

restrictions for limited use of the left arm and no reaching

above shoulder level with his left arm, in addition to her

limitations on lifting and bending at the waist and driving. 

(Comm. Exh. 3 p. 2-3)  Mr. Johnson testified that before he

went to work on September 21, 2007, he experienced periodic

pain in his shoulder and took Aleve, but that the lifting

incident at work on September 21, 2007, caused him to be

unable to lift a box of meat off the truck.  (TR-13) 

Mr. Johnson testified that he returned to work on

Monday, September 24, 2007, but had problems with his

prescribed medication, so he went to Human Resources seeking

an incident report to take to Dr. Betton.  (TR-14) Mr.

Johnson testified that after two hours of waiting in Human

Resources without success, he went to see Dr. Betton without
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an incident report.  (TR-14) Dr. Betton’s September 24, 2007

clinic note indicates that Mr. Johnson experienced shoulder

and lower back pain as a result of lifting 90 pound boxes of

meat.  (Comm. Exh. 3 p. 10) Dr. Betton placed Mr. Johnson in

off-work status for the period from September 24, 2007 to

October 2, 2007.  (Comm. Exh. 3 p. 11) A left shoulder MRI

interpreted by Dr. Stephen Pomeranz on September 27, 2007,

indicated inflammatory hypertrophic changes of the

acromioclavicular joint as well as mild tendinitis and

peritendinitis of the supraspinatus tendon without rotator

cuff tear.  (Comm. Exh. 3 p. 12)

When Mr. Johnson attempted to return to work on October

3, 2007, he was terminated because of the positive results

for PCP on a post-accident drug test.  (TR-17) Mr. Johnson

filed for unemployment benefits on October 6, 2007, and

received unemployment benefits through on or about March 16,

2008. (TR-32) He worked for Davis Heavy Hauling from March

14, 2008 into August of 2008. (TR-17, 32) At the time of the

hearing in November of 2008, Mr. Johnson was again receiving

unemployment benefits. (TR-33)

During his period of employment at Davis Heavy Hauling,

Mr. Johnson presented to Dr. Lester Alexander on July 21,

2008, reporting intermittent back pain aggravated that day
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picking up boxes.  Dr. Alexander diagnosed in relevant part

lumbar myositis and muscle spasm with prescriptions for

Lorcet Plus and Flexeril.  Dr. Alexander indicated that Mr.

Alexander would return as needed.  (Resp. Exh. 1 p. 10)

There are no other medical reports in the hearing record of

treatment in 2008. 

Mr. Johnson contends that he injured his low back and

left shoulder lifting meat on September 21, 2007.  Mr.

Johnson seeks unpaid medical expenses, temporary total

disability compensation and a change of physician based on

his understanding that Dr. Betton no longer accepts workers’

compensation patients.  (Comm. Exh. 1 p. 2; TR-20)

The respondents contend that there are no objective

findings of a back or shoulder injury, and that Mr. Johnson

did not suffer a compensable injury in light of the positive

drug test within 24 hours of the alleged injury.  The

respondents contend that the respondents did not receive

notice of a shoulder injury before a September 15, 2008

prehearing conference.  (Comm. Exh. 1. p. 3) The respondents

also contend that any claim for additional benefits for the

claimant’s 2003 shoulder injury is barred by the statute of

limitations.  (TR-44)
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Issue 1: Notice 

The respondents contend that the respondents had no

notice of the claimant’s alleged September 21, 2007 shoulder

injury until a prehearing conference conducted on September

15, 2008.  Notice is governed by Arkansas Code Annotated

Section 11-9-701.  Under that statute, an injured employee

is required to report an injury to his employer on a form

prescribed by the Arkansas Workers’ Compensation Commission

unless an injury renders the employee unable to do so or

unless the injury is made known to the employer immediately

after it occurs. The employer is not responsible for

benefits prior to receipt of the employee’s report of

injury.  Ark. Code Ann. § 11-9-701(a)(1).  I hereby take

notice that the Arkansas Workers’ Compensation Commission

has prescribed a Commission Form AR-N for employees

reporting injuries to employers.

In the present case, there is no dispute that Mr.

Sheppard took Mr. Johnson back to the office to report his

injury on the day that it occurred.  In addition, neither

party has offered a Form AR-N into the record apparently for

good reason.  U.S. Food Service fills out injury reports on

the computer, sends those reports electronically to their

workers’ compensation carrier, and apparently does not have



9CARL JOHNSON - WCC #F711461

their employees complete a Form AR-N.  (TR-42) I

respectfully point out that had Human Resources handed Mr.

Johnson a Form AR-N to read and complete instead of filing

his claim electronically, Mr. Johnson would have received on

that form the provisions of law regarding both notice and

changes of physician which are reproduced on the

Commission’s Form AR-N.  In light of the U.S. Food Service

electronic filing procedures, and the company’s failure to

provide its injured workers a Form AR-N to read and

complete, I find that Mr. Johnson’s failure to report the

incident and alleged injury on a form prescribed by the

Commission, as mandated by Arkansas Code Annotated Section

11-9-701, must be excused.

To the extent that the respondents seem to acknowledge

receiving an adequate timely report of an alleged low back

injury on September 21, 2007, but not receiving timely

notice of an alleged left shoulder injury that occurred on

September 21, 2007, I note that the First Report of Injury

prepared by the respondents and Mr. Johnson’s handwritten

notes at Dr. Almond’s office on September 21, 2007, both

refer only to the back and not the left shoulder (although

Dr. Almond did provide restrictions to the left shoulder on

September 21, 2007).  (Comm. Exh. 3 p. 1 and R. Exh. 2 p.
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22) Ms. Darnold also testified that Mr. Johnson only

reported a back injury and not a shoulder injury. (TR-39)  

If Mr. Johnson had only gone to Human Resources on that

one occasion on September 21, 2007, then the respondents’

complaint that they never received timely notice of an

alleged left shoulder injury might have merit.  

However, I find Mr. Johnson’s testimony credible that

he went to Human Resources to obtain an incident report the

next Monday, September 24, 2007, to take to Dr. Betton and

eventually left Human Resources after two hours without

success.  (TR-14) Notably, Dr. Betton’s treatment notes from

that Monday refer to problems in the back and the shoulder, 

proposed diagnostic testing to the shoulder, and took Mr.

Johnson off work until October 3, 2007.  (Comm. Exh. 3 p.

10-11)  When Mr. Johnson attempted to return to work on

October 3, 2007, he was terminated immediately. (TR-17) 

Under circumstances where Mr. Johnson was not provided

a Form AR-N on September 21, 2007, and Mr. Johnson went back

to Human Resources again on September 24, 2007, on his way

to see Dr. Betton with back and shoulder problems but was

unable after two hours to get an incident report, I find

that Mr. Johnson’s failure to give the respondents written

notice of the shoulder aspect of his injury before
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specifically seeking treatment for the shoulder on September

24, 2007, must be excused.  The respondents have failed to

persuade me that the employer was entitled under Ark. Code

Ann. § 11-9-701 to any more notice than that which was given

in light of Human Resource’s actions on September 21, 2007

and inaction on September 24, 2007.         

Issue 2: Statute Of Limitations Objection  

Near the end of the November 4, 2008 hearing, Ms.

Worley sought to amend the respondents’ contentions to

include a contention that the statute of limitations would

bar any claim or award of additional benefits for a 2003

work-related shoulder injury that Mr. Johnson described in

his hearing testimony. (TR-43) Mr. Johnson objected to the

amended contention. (TR-44)

In the prehearing order filed on September 16, 2008,

Mr. Johnson contended that he sustained an injury on

September 21, 2007.  Mr. Johnson made no claim at that time

or during the course of the hearing for additional benefits

for a prior injury that he described from 2003.  Because Mr.

Johnson has at no time made a claim for additional benefits

for any 2003 injury, I hereby sustain Mr. Johnson’s

objection to Ms. Worley’s raising as a new issue at the

close of the hearing a statute of limitation defense issue
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for a 2003 injury.  This finding is in no way intended to

prevent the respondents from raising the statute of

limitations or any other defense in the future if Mr.

Johnson ever files a claim for additional benefits regarding

the 2003 injury described in his hearing testimony.

Issue 3: Compensable Injury Sustained On September 21,  
              2007

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In addition, Arkansas Code Annotated Section

11-9-102(4)(B) states in relevant part:

(B) "Compensable injury" does not include:
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(iv)(a) Injury where the accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician's orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible testing by
properly trained medical or law enforcement
personnel for the presence of any of the
aforementioned substances in the employee's body.

(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the alcohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician's orders did not
substantially occasion the injury or accident.

The Arkansas Courts have held that the presence of

drugs established by drug metabolites present in the body is

sufficient to raise the rebuttable presumption and shift the

burden of proof to the claimant to rebut the presumption. 

Flowers v. Norman Oaks Construction Co., 341 Ark. 474, 17

S.W.3d 472 (2000); Brown v. Alabama Elec. Co., 60 Ark. App.

138, 959 S.W.2d 753 (1998) petition for review denied, 334

Ark. 35, 970 S.W.2d 807 (1998). 

The respondents presented evidence that Mr. Johnson

tested positive in a post-accident drug test from a sample



14CARL JOHNSON - WCC #F711461

collected at Concentra on September 21, 2007.  (R. Exh. 1 p.

4) Mr. Johnson tested positive for PCP a/k/a phencyclidine

a/k/a angel dust. (R. Exh. 1 p. 5) Documentation submitted

by the respondents indicates that PCP is a veterinary

anesthetic taken illicitly for its effects as a

hallucinogen.  (R. Exh. 1 p. 5) I note that phencyclidine is

listed under Schedule II of the current List Of Controlled

Substances For The State Of Arkansas dated July 28, 2005.

In addition, the claimant testified that he could not

tell me how PCP did or did not end up in his body.  (TR-21) 

Arkansas Code Annotated Section 5-64-101(c) provides that

“[i]t is unlawful for any person to possess a controlled

substance or counterfeit substance unless the substance was

obtained directly from, or pursuant to, a valid prescription

or order of a practitioner while acting in the course of his

professional practice, or except as otherwise authorized by

this chapter.”  Absent any evidence that Mr. Johnson could

have or did obtain PCP directly from or pursuant to a valid

prescription or order of a practitioner while acting in the

course of his professional practice, I find that the PCP

a/k/a phencyclidine allegedly found in Mr. Johnson’s body

would be an illegal drug within the meaning of Arkansas Code

Annotated Section 11-9-102(4)(B)(iv)(Repl. 2002).  Accord
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Miguel Amador (Dec’d) v. Amador Contracting, Full Workers’

Compensation Commission, Opinion filed June 18, 2003

(E910521)[Finding pentobarbital in a claimant’s body also an

illegal drug under Ark. Code Ann. § 11-9-102(4)(B)(iv) for

the same reasons].

Mr. Johnson had previously undergone at least nine drug

and/or alcohol tests between 2002 and 2005 while working for

U.S. Food Service before the reported injury and post-

accident testing in 2007 (Comm. Exh. 5)  Mr. Johnson

previously tested positive for PCP during a random drug test

in 2005 and underwent rehabilitation as a condition of his

continued employment in 2005 at U.S. Food Service.  (TR-28)

U.S. Food Service terminated Mr. Johnson upon receiving his

positive 2007 drug test results. (TR-31) In light of the

evidence that the positive 2007 drug test was Mr. Johnson’s

second positive drug test for PCP while working at U.S. Food

Service, and absent any persuasive evidence to establish

that the two positive laboratory tests were in error, I find

that the positive drug test results for PCP in Mr. Johnson’s

September 21, 2007 sample credibly establish by a

preponderance of the evidence the presence of PCP in Mr.

Johnson’s body on September 21, 2007.  Because I also

conclude that the PCP was an illegal drug, I find that the
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PCP found in Mr. Johnson’s body immediately after the

alleged injury creates the presumption under Arkansas Code

Annotated Section 11-9-102(4)(B)(iv)(b) that Mr. Johnson’s

injury or accident was substantially occasioned by the use

of illegal drugs. 

However, I find that Mr. Johnson has established by a

preponderance of the evidence that neither his accident or

his injury were substantially occasioned by the PCP found in

his body.  The Commission and the Courts have on occasions

found the circumstances surrounding an injury or accident

indicative of impaired judgment, impaired balance or

impaired motor skills which caused or contributed to the

injury.  For example, in Flowers v. Norman Oaks Construction

Co., 341 Ark. 474, 17 S.W.3d 472 (2000) the claimant failed

to rebut the presumption that his accident was substantially

occasioned by alcohol where he lost his balance and fell

twenty feet.  In Woodall v. Hunnicutt Construction, 340 Ark.

377, 12 S.W.3d 630 (2000) the claimant failed to rebut the

presumption that his accident was substantially occasioned

by cocaine where the Commission attributed the claimant’s

climbing on unsecured scaffolding to be an act of sheer

disregard for his personal safety indicative of impaired

judgment.
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By comparison, in the present case, there was no

evidence presented into the record that Mr. Johnson appeared

impaired in any way, hallucinogenic or otherwise, when he 

went to work, when Mr. Sheppard picked him up after the

injury on September 21, 2007, when he spoke to someone in

Human Resources that day, or when he presented to Dr.

Almond.  There is no indication on this record that Mr.

Johnson failed to follow any safety procedures or any

standard procedures in the manner that he lifted and handled

the 80 to 90 pound boxes of meat during his delivery.  There

is nothing about Mr. Johnson’s having lifted heavy boxes of

meat, as was his job duty, or his experiencing an onset of

pain while performing that task, from which to infer

impaired judgment, impaired motor skills, impaired balance,

or any other type of chemically induced impairment.  The

preponderance of the evidence instead establishes that Mr.

Johnson simply developed pain while lifting heavy boxes of

meat as part of his assigned duties.  Under these

circumstances, Mr. Johnson has rebutted the presumption that

the PCP found in his body substantially occasioned his

accident or his alleged shoulder and back injuries arising

out of that accident on September 21, 2007. 
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In determining the extent of the compensable physical

injury that Mr. Johnson sustained that day, I note again

that the existence and extent of an injury must be

established by medical evidence supported by objective 

findings.  Ark. Code Ann. § 11-9-102(4)(D).  The only

possible objective findings of a low back injury in the

medical record are the muscle spasms assessed by Dr.

Alexander on July 21, 2008.  The claimant has the burden of

establishing by a preponderance of the evidence a causal

connection between any objective findings in the medical

record and the alleged work related injury.  

In the present case, I find that Mr. Johnson has failed

to establish that the muscle spasms assessed by Dr.

Alexander on July 21, 2008 are causally related to any low

back injury allegedly sustained on September 21, 2007.  I

reach this conclusion based on (1) the fact that Dr. Almond

specifically reported an absence of muscle spasm on

September 21, 2007, (2) the ten month lapse in time between

the incident on September 21, 2007 and the observation of

spasms on July 21, 2008, (3) the fact that Mr. Johnson had

been working for Davis Heavy Hauling for approximately four

months when he saw Dr. Alexander on July 21, 2008, and (4)

Dr. Alexander’s July 21, 2008 report containing a history of
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an aggravation from a lifting event that occurred earlier

that same day.  Because I find that Mr. Johnson has failed

to establish the existence of a 2007 low back injury with

medical evidence supported by objective findings, I find

that Mr. Johnson has failed to establish by a preponderance

of the evidence that he sustained a compensable injury to

his low back on September 21, 2007.         

I do find, however, that Mr. Johnson has established

the existence of his alleged September 21, 2007 left

shoulder injury with medical evidence supported by objective

findings.  In this regard, I note that Dr. Pomeranz’s

September 27, 2007 MRI, performed only six days after the

lifting on September 21, 2007, contains objective findings

including inflamation of the acromioclavicular joint, mild

tendinitis and mild peritendinitis.  Although the

respondents contend that Mr. Johnson’s shoulder problems at

issue are attributable to a pre-existing condition, I note

that Mr. Johnson sought no medical treatment after his 2003

left shoulder injury from 2004 until September of 2007.  I

also note that Dr. Lipke’s September 19, 2003 report of an

MRI at that time makes no findings of either tendinitis or

peritendinitis.  Finally, I note that Mr. Johnson continued

to work for U. S. Food Service from 2003 into 2007, until he
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became temporarily incapacitated and required medical

treatment after lifting extremely heavy boxes of meat on

September 21, 2007.  

Under these circumstance, I am not persuaded by the

respondents’ contention that Mr. Johnson was merely

experiencing recurrent symptoms of a pre-existing shoulder

condition on September 21, 2007.  I find instead that the

new objective findings on the September 27, 2007 MRI support

the existence of a new left shoulder injury sustained on

September 21, 2007, arising out of Mr. Johnson’s job duties

lifting 80 - 90 pound boxes of meat as he contends. 

Finally, I also find that lifting 80 - 90 pound boxes

of meat on September 21, 2007, during a trucking delivery

satisfies the requirement of a specific incident as the term

“specific incident” has been interpreted by the Arkansas

Courts.  I find credible the claimant’s description of his

job activities and symptom onset lifting heavy boxes of meat

on September 21, 2007.  In addition, I note that the

Arkansas Supreme Court has recently found ascending and

descending multiple flights of stairs repeatedly over the

course of a twelve-hour shift sufficient to support a

conclusion that a knee injury caused by using the stairs was

a specific incident workplace injury.  Cedar Chemical Co. v.
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Knight, 372 Ark. 233, ___ S.W. 3d ___ (2008).  Since

repetitively ascending and descending flights of stairs

during a specific work shift has been found to support a

specific incident type of injury, I likewise find that

lifting heavy boxes of meat during a trucking delivery is

also a specific incident within the meaning of Ark. Code

Ann. § 11-9-102(4)(A). Mr. Johnson has therefore established

by a preponderance of the evidence all of the requirements

necessary to establish that he sustained a compensable

shoulder injury on September 21, 2007.  

Issue 5: Temporary Total Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).    

In the present case, Mr. Johnson’s injury occurred on

Friday, September 21, 2007.  Mr. Johnson returned to work on

Monday, September 24, 2007, but was then taken off work by
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Dr. Betton through October 2, 2007.  When Mr. Johnson sought

to return to work on the day of Dr. Betton’s release,

October 3, 2007, he was terminated because of his second

positive drug test.  

I find that Mr. Johnson has established that he

remained within the healing period for his compensable left

shoulder injury and incapacitated from working due to Dr.

Bretton’s off-work restriction for the eight day period from

September 25, 2007 through October 2, 2007.  I find that Mr.

Johnson is entitled to temporary total disability

compensation for that eight-day period subject to the seven

day waiting period contained in Arkansas Code Annotated

Section 11-9-501(a)(1).  Consequently, I find that Mr.

Johnson is entitled to one day of benefits for temporary

total disability compensation.  Mr. Johnson’s temporary

total disability compensation award is subject to the 25%

withholding for the child support arrearages contained in

the record in accordance with Arkansas Code Annotated

Section 11-9-110.

I find that Mr. Johnson has failed to establish by a

preponderance of the evidence that he was incapacitated from

working due to his compensable shoulder injury for any

period between October 3, 2007 and November 4, 2008, the
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date of the hearing.  In this regard, I note that on

September 24, 2007, Dr. Betton issued a certificate for Mr.

Johnson to return to work on October 3, 2007, and Mr. 

Johnson attempted to do so.  Although Mr. Johnson saw a

physician for his back in 2008, Mr. Johnson has not seen a

physician for his shoulder after his October 3, 2007 release

to work.  Furthermore, as discussed above, Mr. Johnson drew

unemployment benefits when he was not working after October

2, 2007, and Mr. Johnson worked for Davis Heavy Hauling for

five months.  That work ended only when the contracts ran

out.  Under these circumstances, Mr. Johnson has failed to

establish that he was incapacitated from working for any

period after October 2, 2007.

Issue 6: Unpaid Medical Bills

     Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that Dr. Betton’s September

24, 2007 x-rays and the September 27, 2007 left shoulder MRI 

ordered by Dr. Betton were reasonably necessary to determine

the nature and extent of Mr. Johnson’s left shoulder injury

sustained on September 21, 2007.  In light of Mr. Johnson’s

inability to lift his left arm, I likewise find Dr. Almond’s

September 21, 2007 clinical evaluation and lifting

restrictions and Dr. Betton’s September 24, 2007 clinical

evaluation and work restrictions reasonably necessary to

evaluate and treat Mr. Johnson’s injury.  I therefore find

each of these medical procedures reasonably necessary and

the financial responsibility of the respondents.

Because I find that Mr. Johnson failed to establish

that he sustained a compensable low back injury, I find that

the respondents cannot be liable for the low back evaluation

and treatment that Mr. Johnson received from Dr. Alexander

on July 21, 2008.

Issue 7: Change Of Physician  

A claimant with a compensable injury has an absolute

statutory right to a one-time change of physician pursuant
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to Arkansas Code Annotated Section 11-9-514(3)(a)(i) and

(ii).  Collins v. Lennox Industries, Inc., 77 Ark. App. 303,

75 S.W.3d 204 (2002).  However, the list of physicians

available for Mr. Johnson will depend on whether the 

employer does or does not have a contract with a managed

care organization certified by the commission.  Compare

Sections 11-9-514(3)(a)(i) and (a)(ii).  The parties did not

stipulate or present evidence on which managed care

organization, if any, with which U.S. Food Service has

contracted.  In addition, the details of a Commission-

ordered change of physician are generally processed by the

parties through the Commission’s Medical Cost Containment

Division.

Because I find that Mr. Johnson has established that he

sustained a compensable shoulder injury, Mr. Johnson is

directed to contact the Commission’s Medical Cost

Containment Division to process his pending change of

physician request for his compensable shoulder injury.       

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed on

September 21, 2007.

2. The claimant’s average weekly wage of $766.59

entitles him to TTD benefits in the amount of
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$504.00 per week and PPD benefits in the amount of

$378.00 per week.

3. The claimant’s failure to give notice to the

employer on a form prescribed or approved by the

Workers’ Compensation Commission as required by

Arkansas Code Annotated Section 11-9-701(a)(1) is

hereby excused since the respondents have

acknowledged that accident reporting to the

insurance company was performed on-line on the

date of the accident, rather than requesting the

employee to complete an injury report on a Form

AR-N prescribed by the Commission.

4. Because Mr. Johnson has at no time made a claim

for additional benefits for any alleged 2003

injury, I sustain Mr. Johnson’s objection to

Ms. Worley’s raising as a new issue at the close

of the hearing a statute of limitations defense

for a 2003 injury.

5. Mr. Johnson proved by a preponderance of the

evidence that he sustained a compensable left

shoulder injury on September 21, 2007.

6. Mr. Johnson also proved by a preponderance of the

evidence that his accident and left shoulder
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injury were not substantially occasioned by the

PCP found in his body after the injury.

7. Mr. Johnson has established by a preponderance of

the evidence that he remained within his healing

period for his compensable left shoulder injury

and was incapacitated from working due to

Dr. Bretton’s release from work for the eight-day

period from September 25, 2007, through October 2,

2007.  

8. Mr. Johnson has failed to establish that he was

incapacitated from working for any period after

October 2, 2007.

9. In light of the seven-day waiting period contained

in Arkansas Code Annotated Section 11-9-501(a)(1),

I find that Mr. Johnson is entitled to one day of

benefits for temporary total disability

compensation.

10. Mr. Johnson’s temporary total disability

compensation award is subject to the 25%

withholding for the child support arrearages

contained in the record in accordance with

Arkansas Code Annotated Section 11-9-110.
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11. I find that Dr. Almond’s September 21, 2007

clinical evaluation, Dr. Betton’s September 24,

2007 clinical evaluation and the September 27,

2007 left shoulder MRI ordered by Dr. Betton were

all reasonably necessary medical treatment for

Mr. Johnson’s compensable left shoulder injury.

12. Mr. Johnson has failed to establish by a

preponderance of the evidence that he sustained a

compensable back injury on September 21, 2007.   

13. Because Mr. Johnson failed to establish that he

sustained a compensable low back injury, I find

that the respondents are not liable for the low

back evaluation and treatment that Mr. Johnson

received from Dr. Alexander on July 21, 2008.

14. Because a claimant with a compensable injury has

an absolute statutory right to a one-time change

of physician pursuant to Arkansas Code Annotated

Section 11-9-514(3)(a)(i) and (ii), and because I

find that Mr. Johnson sustained a compensable

shoulder injury, I find that Mr. Johnson is

entitled to a one-time change of physician. 

Mr. Johnson is directed to contact the
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Commission’s Medical Cost Containment Division to

process his pending change of physician request. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to A.C.A. §11-9-809, and Couch v. First State Bank

of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 

S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


