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OPINION

This case comes on for review following the submission of a stipulated record and

briefs by the parties.  

A pre-hearing conference was conducted in this claim on July 30, 2008, at which

time it was determined that the issue to be litigated involved claimant’s entitlement to

permanent partial disability benefits for his compensable injury.  A hearing on that issue

was set for October 1, 2008.  Subsequent to the pre-hearing conference the parties agreed

to submit the case on a stipulated record and briefs.  The stipulated documentary

evidence, stipulations of fact, and the parties’ respective briefs have been blue-backed and

made a part of the record herein.

The parties have stipulated to the following:

1.   The claimant sustained a compensable injury to his left knee on January 18,

2007.

2.   The claimant is eligible for a compensation rate for temporary total disability of

$504.00 and permanent partial disability of $378.00 (maximum compensation rates for

2007).
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3.   The respondents have controverted the claimant’s entitlement to permanent

partial disability benefits to the left knee.

4.   The claimant has submitted a list of documentary evidence consisting of 20

pages which is incorporated into this agreed stipulation.

5.   It is the position of the claimant that he is entitled to a 12% rating issued by Dr.

Matthew Coker on August 9, 2007.  It is the position of the respondents that the rating is

based on weakness and that weakness is not an objective medical finding.

6.   All other issues are reserved.

The claimant suffered a compensable injury to his left knee on January 18, 2007

when he fell off a ladder while employed by the respondent.  Following this compensable

injury the claimant came under the care of Dr. Matthew Coker, orthopaedic surgeon.  Dr.

Coker performed surgery to repair a left patellar tendon disruption on January 22, 2007.

A review of Dr. Coker’s medical records  indicates that claimant continued to have some

problems with his left knee and leg following the surgery.  Dr. Coker released claimant as

of August 9, 2007 with a notation that claimant would not regain full strength in his left leg.

Dr. Coker also assigned the claimant a 12% rating to the lower extremity based upon the

AMA Guides, Fourth Edition.  Dr. Coker indicated that the rating was based upon passive

range of motion and strength of the claimant’s leg.

Although respondent accepted claimant’s injury as compensable, it contends that

the rating assigned by Dr. Coker is not supported by objective measurable physical findings

as required by A.C.A. §11-9-704(c)(1)(B).   As a result, claimant filed this claim for

compensation benefits.

After reviewing the evidence presented, as well as the respective parties briefs, I

find that claimant has suffered a permanent physical impairment in an amount equal to 5%

to the body as a whole as a result of his compensable injury.

I agree with the parties that Dr. Coker apparently attempted to assign the
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impairment rating based upon Table 39 at Page 3/77 of the Fourth Edition of the AMA

Guides.  Table 39 assigns impairment ratings for lower extremity muscle weakness.

I agree with respondent that a claimant’s statement that he suffers from weakness

or a strength deficit is not an objective finding which would support an impairment rating.

However, I also agree with the claimant that in this particular case claimant’s leg weakness

can be determined by an objective measurable finding.  After claimant was released by Dr.

Coker on August 9, 2007, he returned to Dr. Coker for continued complaints including

weakness and a lack of strength.  In a report dated April 21, 2008, Dr. Coker indicated that

claimant’s main complaint at that time involved fatigue and associated weakness of his left

leg.  Dr. Coker measured the circumference of claimant’s left and right thighs and stated

the following:

     The circumference of the thigh measures 6" 
above the superior pole of the patella on the left
is 59 cm and on the right is 62 cm indicating a
3 cm difference, which shows the atrophy of the
musculature and the weakness.   (Emphasis added.)

As the claimant correctly points out, Table 37 on Page 3/77 of the Fourth Edition of

the AMA Guides indicates that a difference in circumference of more than three

centimeters is a severe impairment and it translates to a lower extremity impairment of

13% or 5% to the body as a whole.  This difference in circumference is an objective and

measurable finding.

In summary, in order to be entitled to permanent partial disability benefits for an

impairment resulting from a compensable injury, claimant has the burden of proving by a

preponderance of the evidence that the rating is based upon objective and measurable

physical findings.   Here, Dr. Coker has indicated that claimant’s primary problem is fatigue

and weakness associated with his left leg as a result of his compensable injury.   While Dr.

Coker’s original report of August 9, 2007 may have referenced findings which were not
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objective, Dr. Coker’s report of April 21, 2008 indicates that he measured the

circumference of claimant’s thighs and determined that claimant’s left thigh was three

centimeters smaller than his right thigh.  According to Dr. Coker, this demonstrates the

atrophy of claimant’s musculature and the weakness in his left leg.   This is an objective

finding which supports an impairment rating.  According to Table 37 of the AMA Guides,

a three centimeter difference is a severe impairment and results in a lower extremity

impairment of 13% or 5% to the body as a whole.   The 5% rating to the body as a whole

is the same rating assigned by Dr. Coker in his report of August 9, 2007.  Accordingly, I

find that claimant is entitled to permanent partial disability benefits in an amount equal to

13% to the lower extremity for his compensable left knee injury.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The claimant sustained a compensable injury to his left knee on January 18,

2007.

2.   Claimant earned sufficient wages to entitle him to compensation at the rates of

$504.00 for total disability benefits and $378.00 for permanent partial disability benefits.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 13% to the lower

extremity as a result of his compensable left knee injury.

4.   The respondent has controverted claimant’s entitlement to permanent partial

disability benefits to the left knee.

AWARD

Claimant is entitled to permanent partial disability benefits in an amount equal to

13% to the lower extremity as a result of his compensable left knee injury.  Respondent

has controverted claimant’s entitlement to these benefits.
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Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


