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VIVALEAN T. HUFF, EMPLOYEE CLAIMANT

CITY OF LITTLE ROCK, 

SELF-INSURED EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,

INSURANCE CARRIER/TPA RESPONDENT
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Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,

Arkansas.

The respondents were represented by Ms. Betty J. Hardy, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 26, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on April 16, 2008,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including December 13, 2006.



VIVALEAN T. HUFF - F700423

-2-

3) The claimant sustained a compensable left knee injury on

December 13, 2006.

4) Claimant’s applicable temporary total disability rate is $340.00

per week.

5) The parties agree that this Administrative Law Judge has

jurisdiction to hear the issue of additional medical treatment.

6) That claimant has been provided permanent partial disability

benefits for a 2% impairment rating to the left lower extremity.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to additional medical treatment.

2) Whether the claimant is entitled to additional temporary total

disability benefits and attorney’s fees.

At the full hearing, the claimant contended entitlement to additional medical

treatment.  The claimant also contended she is entitled to temporary total disability

benefits from the day she last worked to a date to be determined.  The claimant

contended that the claim has been controverted in its entirety by the actions of the

respondents and attorney’s fees should be paid on all benefits to be paid or previously

paid.

Respondents contended at the full hearing that the claimant has been provided

all appropriate benefits to which she is entitled.  Specifically, respondents contend that

they paid claimant’s medical expenses, temporary total disability benefits, and
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permanent partial disability benefits.  Respondents contend that the additional surgery

requested by the claimant did not meet preauthorization or peer review and therefore,

was denied.  The treatment the claimant is now seeking is not reasonable, necessary,

or related to the claimant’s compensable injury.  Respondents contend that claimant

would not be entitled to attorney’s fees on previously paid benefits.  Respondents

contend the only controversion has been for the second knee surgery recommended by

Dr. Chakales and the additional temporary total disability benefits the claimant is

seeking.

It must be noted that at the full hearing, claimant contended entitlement to

attorney’s fees on all indemnity benefits previously paid by the respondents; however,

subsequent to the full hearing the claimant withdrew her request for attorney’s fees on

previously paid indemnity benefits pursuant to Claimant’s Exhibit 3, as evidenced by

claimant’s attorney’s July 21, 2008, letter wherein claimant’s attorney states, “I was

relying on the Cleek case in my argument with respect to attorney’s fees.  After

reviewing that case it does not apply.  We are withdrawing our request for attorneys

fees on benefits previously paid.”  Therefore, the only two issues left to be adjudicated

were claimant’s entitlement to additional medical treatment and claimant’s entitlement

to additional temporary total disability benefits and of course attorney’s fees on the

additional temporary total disability benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witness and to observe her demeanor, the following findings

of fact and conclusions of law are hereby made in accordance with A.C.A. § 11-9-

704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence that

the additional surgery to the claimant’s left knee as recommended

by Dr. Chakales in his January 21, 2008, report found at

Claimant’s Exhibit 1, page 27, is reasonable, necessary, and

related to the claimant’s compensable knee injury.  Therefore,

respondents are responsible for the arthroscopic left knee surgery

now recommended by Dr. Chakales.

4) The claimant has proven by a preponderance of the evidence that

as a result of her compensable left knee injury she is entitled to

additional temporary total disability benefits beginning from the

date of last payment (July 6, 2007) and continuing to a date yet to

be determined.  Respondents have controverted the additional

indemnity benefits awarded herein, and therefore claimant’s

attorney, the Honorable Philip M. Wilson, is entitled to the

maximum statutory attorney’s fees.

DISCUSSION

The claimant, age 56, worked as an “Attendant II”for the respondent-employer. 
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An “Attendant II” had job duties consisting of sweeping, mopping, and dusting. 

While performing custodial type duties on December 13, 2006, the claimant slipped

and fell and sustained an admittedly compensable injury to her left knee.

The claimant was referred to Dr. Wassell after her compensable injury, and Dr.

Wassell ultimately performed surgery on the claimant’s left knee.  The claimant

testified that following her left knee surgery with Dr. Wassell, she continued to have

problems with her left knee.  The claimant testified that she has had continuing sharp

throbbing pain and numbness in her left knee following the surgery from Dr. Wassell. 

The medical records indicate that Dr. Wassell performed arthroscopic surgery on the

claimant’s left knee on May 2, 2007.  Ultimately on July 6, 2007, Dr. Wassell released

the claimant at maximum medical improvement and assigned her a 2% impairment

rating to her left lower extremity.

Upon being found at maximum medical improvement from Dr. Wassell, the

claimant requested a Change of Physician through the Arkansas Workers’

Compensation Commission due to her continued complaints of left knee pain.  On

September 10, 2007, a Change of Physician Order was entered by the Arkansas

Workers’ Compensation Commission which changed the claimant’s primary physician

from Dr. Wassell to Dr. Harold Chakales.  After treating with Dr. Chakales for a few

times with left knee pain, Dr. Chakales recommended a new MRI of the claimant’s
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left knee.  

On December 26, 2007, the claimant underwent an MRI of her left knee.  On

January 9, 2008, Dr. Chakales reviewed the MRI, and found that the MRI was

abnormal.  In his January 9, 2008, report Dr. Chakales stated that the claimant’s MRI

showed evidence of tearing of the medial meniscus and degeneration as well as lateral

subluxation of the patella.  (R. Ex. 2, pg. 99).  At that time, Dr. Chakales also stated

that the claimant would be a suitable candidate for arthroscopy with lateral retinacular

release of the left knee.  Following Dr. Chakales’ recommendation for a second

arthroscopic knee surgery, Dr. David Wassell again reviewed the claimant’s file and

latest MRI and concluded that the claimant would not benefit from the arthroscopic

surgery recommended by Dr. Chakales.  The claimant contends that the surgery

recommended by Dr. Chakales is reasonable, necessary, and related to her

compensable injury; and also requests additional temporary total disability benefits

from the date of last payment to a date yet to be determined.

ADJUDICATION

The parties stipulated to the claimant’s compensable left knee injury which

occurred in December of 2006.  It must also be pointed out that the medical records

contained as exhibits in the transcript are void of any preexisting knee problems from

the claimant.  In fact, the patient’s initial evaluation at Baptist Health Occupational
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Health Clinic found at Respondents’ Exhibit 1, pages 2-3, includes a summary of the

claimant’s previous medical history, and said medical history did not include any

problems with the claimant’s left knee prior to the claimant’s stipulated compensable

left knee injury.  An employer must promptly provide for an injured employee such

medical treatment as may be reasonably necessary in connection with the injury

received by the employee. A.C.A. § 11-9-508(a).  The claimant must prove by a

preponderance of the evidence that she is entitled to additional medical treatment. 

Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W.3d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

In the present matter, I find that the claimant has proven by a preponderance of

the evidence that she is entitled to the additional medical treatment now recommended

by Dr. Chakales.  Specifically, I find the claimant is entitled to the additional

arthroscopic surgery recommended by Dr. Chakales in his January 21, 2008, report

found at Respondents’ Exhibit 2, page 101.  The parties stipulated that the claimant

sustained a left knee injury in December of 2006.  The claimant also credibly testified

that after her first arthroscopic knee surgery conducted by Dr. Wassell, she has

received no improvement.  The claimant’s testimony regarding her continued
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problems with her compensable left knee injury are further corroborated by the

subsequent MRI conducted by Dr. Chakales which showed evidence of tearing of the

claimant’s medial meniscus.  

In making the determination that Dr. Chakales’ recommendation for a second

arthroscopic surgery is reasonable, necessary, and related to the claimant’s

compensable injury, I recognize the reports from Dr. Wassell wherein he opines that

the surgery would not benefit the claimant and where Dr. Wassell opines that the

claimant’s knee condition is related to her long-standing osteoarthritis.  Dr. Wassell

also opined that he agreed with the respondents’ “peer review” wherein they found

that the claimant’s request for the knee surgery from Dr. Chakales was not authorized. 

Respondents contended at the full hearing that the claimant’s knee replacement was

not preauthorized and therefore not reasonable and necessary or related to the

claimant’s compensable injury.  The “preauthorization” argued by respondents is

pursuant to Commission Rule 99.30.  Rule 99.30 is a comprehensive measure with

extensive provisions regarding proper procedures for payment of medical costs. 

Cyphers v. United Parcel Service, 68 Ark. App. 62, 3 S.W.3d 698 (1999).  Rule 30

does not apply to a determination of whether a particular medical service is reasonably

necessary, but simply states the respondents’ duty to review itemized bills prior to

payment for services.  Brown v. Ark. Trucking Services, AWCC E216726,
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September 26, 1995, Opinion.  I give little weight to the respondents “peer review” as

any peer review committee did not actually examine the claimant personally.  Dr.

Chakales examined the claimant personally and reviewed all the claimant’s diagnostic

tests as well.  I find Dr. Chakales’ opinion should be given more weight.  

In making the determination that Dr. Chakales’ now recommended

arthroscopic knee surgery is reasonable, necessary, and related to the claimant’s

compensable injury, I do not totally disregard Dr. Wassell’s opinions.  However, Dr.

Wassell goes to considerable lengths to argue preexisting osteoarthritic conditions in

the claimant’s left knee.  Dr. Wassell also states other reasons he believes are the

cause of the claimant’s current knee condition.  It seems that Dr. Wassell is going to

great lengths to argue “major cause” of the claimant’s current need for treatment to

her left knee; however, “major cause” is not needed when addressing additional

medical benefits.  I do note that Dr. Wassell and Dr. Chakales talk about degenerative

conditions in the claimant’s left knee; however, the employer takes the employee as

she is found, and circumstances which aggravate preexisting conditions are

compensable.  Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664

(1990).  Even Dr. Wassell in his June 9, 2008, report states, “at some point she might

be a candidate for a total knee replacement.”  (R. Ex. 2, pps. 107-108).  Of course, Dr.

Wassell attributes the need for any future medical treatment to the claimant’s left knee
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to her arthritis.  To conclude that the claimant’s need for additional arthroscopic

surgery is related to the claimant’s arthritis would require speculation and conjecture. 

To reach such a conclusion one would have to totally disregard the fact that the

claimant’s medical records indicate no prior left knee problems and conclude that the

claimant’s compensable injury was a non-event with regard to any future medical

treatment.  I do not find such a rationale to be plausible.  I find that the claimant’s

need for the additional treatment recommended by Dr. Chakales to be reasonable,

necessary, and related to the claimant’s stipulated compensable left knee injury of

December 2006.

The claimant sustained a scheduled injury, and she is therefore entitled to

temporary total disability compensation during the time that she remains within her

healing period and has not returned to work.  Wheeler Const. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  Based upon the claimant’s current knee pain

and pending recommendation for additional arthroscopic surgery, it is clear to this

examiner that the claimant remains within her healing period.  It is also

uncontroverted that the claimant has not returned to work since the respondents

stopped paying temporary total disability benefits on July 6, 2007.  The claimant has

requested additional temporary total disability benefits from July 6, 2007, to a date yet

to be determined.  The claimant credibly testified that she could no longer continue
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her duties as a custodian for the respondent-employer between July 6, 2007, and

through the date of the full hearing.  Dr. Harold Chakales in his January 21, 2008,

report found at Respondents’ Exhibit 2, page 101, stated, “At the present time Ms.

Huff remains disabled and unable to work.”  Also in Dr. Chakales’ February 13, 2008,

report found at Respondents’ Exhibit 2, page 104, stated that it was indefinite when

the claimant would be able to resume work.  Therefore, based upon the credible

evidence, I find that claimant has proven by a preponderance of the evidence that she

remains within her healing period from her stipulated compensable injury and that she

has not returned to work.  Therefore, the respondents are liable for temporary total

disability benefits to be paid to the claimant from the date of last payment to a date yet

to be determined.  Respondents indicated at the full hearing that they last made

temporary total disability payments to the claimant on July 6, 2007.  Therefore, the

claimant is entitled to temporary total disability benefits from July 7, 2007, to a date

yet to be determined, plus the maximum statutory attorney’s fees.  All issues related to

permanency are specifically reserved.

AWARD

Respondents are directed to pay benefits in accordance with the findings of fact

set forth herein.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to A.C.A. § 11-9-
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809.

Because the indemnity benefits awarded herein were controverted, claimant’s

attorney, the Honorable Philip M. Wilson, is entitled to 25% attorney’s fees on all

indemnity benefits to which the claimant may become entitled as a result of the

findings herein.  One-half of said fee to be paid by the claimant and one-half to be

paid by the respondents in accordance with A.C.A. § 11-9-715.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


